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JNTHE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

L STATE OF OXLAHOMA, ex rel.
W.A. DREW EDMONDSON, in his
capacity as ATTORNEY GENERAL OF
THE STATE OF OKLLAHOMA and
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
1 his capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE
STATE OF OKLAHOMA,

Plamnff,

Case No. 4:05<v-00329-J0E-SA)
JURY TRI1AL DEMANDED

<

)
)
)
)
)
)
)
)
)
)
)
)
)
)
TYSON FOODS, INC., }
TYSON POULTRY, INC,, } LCvR3.1 Statement: This action is
TYSON CHICKEN, INC., ) related to City of Tulse v. Tyson
COBB-VANTRESS, INC,, } Foods, lm.,OI-CV-OQOO-EA(C)
AVIAGEN, INC,, H
CAL-MAINE FOODS, INC., )
CAL-MAINE FARMS, INC., )
CARGILL, INC., )
CARGILL TURKEY )
PRODUCTION, LLC, )]
10 GEORGE'S, INC., 3
11, GEORGE'S FARMS, INC., }
12. PETERSON FARMS, INC., )
13, SIMMONS FOODS, INC., and )
14 WILLOW BROOK FOODS, INC,, )
)
)

WMo b

Defendants.
FIRST AMENDED COMPLAINT
COMES NOW the Plaintifl, the State of Oklaboma, ex rel. WA Drew Edwmondson, in
his capaciry as Anorney General of the State of OkJahoma and Oklahorna Secrsetary of the

Environment C. Miles Tolbert in his capacity as the Trusice for Narural Resources for the State

of Oklahoma under CERCLA, and alleges as follows:

) EXHIBIT

I .
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I NATURE OF THE CASE

I Miltions of chuckens and rurkeys, owped by the Poultry Integrator Defendants, are
raised annually oo thousands of farms througheut the Hlinots Rivesr Watershed (the "IRW™), and
inclede, witheut limitation, birds raised for food products ("broilers™), birds raised for egg
production ("layers”) and birds raised for breeding and resupply purposes (“breeders™ and
“pullets™). These "pouliry erowing operations” result in the generation of hundreds of thousands
of tons of poultry waste for which the Poulty Integrator Defendants are legally responsible. It
has been, and continves 10 be, the Pouliry Integrator Defendants’ practice to store and dispose of
this waste on the lands withip the IRW -. 3 practice that bas caused injury to the JRW, including
the biota, lands, waters and sediments therein. The Poultry Integraior Defendants are responsible
for this injury. Accordingly, pursuant 10 federal and state law, the Staie of OkJahoma brings this
achion against the Poultry Integrator Defendants secking, inter alia, abalemens of these pracuces,
expenses for acsessing the injury and damage 10 the IRW (including the biow, lands, waters and
sediments therein) cavsed by these practices, remediation of the injury to the IRW (including the
lands, waters and sedimenis therein} caused by these practjces, damages for the Jost value and
resioration of the natural resources of the IRW caused by these pracuices, and eguitable relief,
Il JURISDICTION & VENUE

2. The State of Oklahoma is assenting claims under the Comprehensive
Environmental Resporse, Compensation and Liability Act {"CERCLA"), 42 USC. § 9601, et
seq. and the Sohd Wasie Disposal Ac ("SWDA"), 42 U5.C. § 6972 The State of Oklahoma is,

furthey, asserting claims under the federal common law of nuisance. As such, this Court has

Junsdicion over the subject maner of s fzwsuii pursuant 10 28 US.C £ 1331, 42 USC. §
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%613(b) and 42 US.C. § 6972(z). This Coun has supplemental jurisdiction over the state law
claims being assened herein pursuant 10 28 U.S.C. § 1367.

3 The State of Oklahema has suffesed injury 10 the IRW, including the biota, lands,
waters apd sediments therein, as a sesult of the Pouluy Inegrator Defendants’ wrongful acts and
omissions. The IRW_including the lands, waters and sediments theremn, is situated, in pan, in
the Northern District of Oklahoma. As such, venue is proper in tis Court pursuant 1o 42 U.S.C.
§9613(b). Additionally, the alleged endangerment giving risc 1o the State of Okdahoma's claim
undey the SWDA has occunred, m pan, in the Northern District of Oklahoma, As such, venue 1s
also proper in this Coun pursvanl to 42 U.S.C. § 6972(a). Further, a subsiantial partof the
events or omissions giving rise to the claims being asserted herein occurred within the Northermn
Distncr of Oklahoma, and 2 substantial pan of the property that js the subject 10 the action js

situated in the Northern Disinict of Oklahoma. As such. venue is also pioper in tus Court

pursuant to 28 U.S.C. § 139)(b).

4. Personal jurisdiction is properly exercised over each of the Poultry {ntegrator
Defendants named berein in that each bas engaped in acts o1 omissions within and outside of
Oklaboma that have injured the IRW, including the biota, lands, waters and sediments therein, in
Oklahoma and / or bas deliberstely engzged in significant activities in Oklaboma aMOUNIng to

caniinuous and systematic contacts with Oklahoma. See Fed R. Civ. P. 4{c}. (k).

11). THE PARTIES

Al Plainniff

5 The State of Oklahoma is a sovereign State of the United States. The State of

Qklahoma, withous limitation, has an interest in the beds of gavigable Avers to their high water

mark, as well 2s al] walers running in definite sucams. Addmonally, the State of Oklahoma

1)
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holds all natural resousces, including the biota, land, air and waters jocated within the pohitical
boundaries of Oklaboma in rust on behalf of and for the benefi of the public. The Stase of
Oktahoma, by and through its Anomey Geperal, brings this action on its own bekalf and as
parens patriae on behalf of the residents of Oklahoma. Anoroey General W A Drew
Edmondson, as chief law officer of the State of Oklahoma, possesses complete dominion over
every lingation in which he properly appears in the interest of the State of Oldahoma, whether or
not there s a relator o1 some other nominal party. Oklaboma Secretary of the Environment C.

Miles Tolben is the duly appointed trusiee for narural resources for the Siate of OkJaboma under

CERCLA.
B. Poultry Integrator Defcodants
6. Pouhry Integrator Defendant Tvson Foods, Inc. is a Delaware corporation with iis

principa) place of business in Arkansas. A1 times pertinent to this complaint, Pouloy Integrator
Defendam Tyson Foods, Inc., individually and / or by and through its duly authorized agents,
servants, croployees and / or contraciors who were and are acting in the course and scope of their
agency, servitude, employment and / or contracts and in the funtherance of the business of
Peulury Integrator Defendam Tyson Foods, Inc., has been engaged in poultry growing operations
inthe IRW, and is responsible for the poultry wasie created by these pouluy growing operations,
its handling and storage, and iis disposa) en Jands within the IRW and the resuliani mjury io the
IRW _including the biota, lands, waters and sediments therein,

7. Poultry Inteprator Defendant Tyvson Pouliry, Inc. 15 a Delavare corpoiation with
1ts principal place of business in Arkansas. Al times pertinent 1o this complatnt, Poubry
Integrator Defendant Tyson Pouluy, Inc.. individvally and / or by and through ns duly avthorized

agents, servamis, employees and 7 o7 contractors who were and are achng in the course and scope
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of their agency. servitude, employment and / o1 contracts and in the furiherance of the business
of Poulury Iniegrator Defendant Tyson Poulury, Inc . hes been engaped in poultry growing
operatiens in the JRW, and js responsible for the poultry waste created by these poultry growing
operations, 11s dispesal on lands within the IR'W and the resultent injury 1o the IRW, including
the biota, lands, waters and sediments therein.

B. Poulury Integrator Defendant Tysen Chicken, Inc. is a Delaware corporation with
3s principal place of business in Arkansas. At times pentinent 10 this complaint, Pouitry
Intcgrator Defendans Tvson Chicken, Inc, individuaily and /o1 by and through s duly
authorized agents, servants, employees and / o contractors who were and are acting in the course
and scope of their agency, servitude, employment and / or contracts and i1 the furtherance of the
business of Poultry Integrator Defendant Tyson Chicken, Inc., has been engaged in poulgy
growing operations in the IRW, and js responsible for the poultry waste created by these poulry
RI0WIng operations, g handhing and storage, and its disposal on lands within the IRW and the
resultant injury 10 the IRW, including 1be biota, lands, waters and sedimems therein.

9. Poulry Integrator Defendam Cobb- Vanuess, Inc. is a Delaware corporston with
i1s principal place of business in Arkansas, At times pertinent 10 this complaint, Poulry
Imegrator Defendam Cobb- Vantress, Inc_. individually and / of by and through its duly
authonzed agems, servants, employees and / or contractors who were and are acting in the course
and scope of Ihewr agency. servitude. employment and / or contracts and n the furtherance of the
business of Pouliry Integrator Defendam Cobb-Vantress, Inc., has been engaged in poulury
growing eperations in the IRW. and is responsible for the pouliry waste created by these pouttry
£TOWIng optrations, ns handhng and storage. and its disposal on !ands within the IRW and the

resultant injury to the IRW_ including the biota, lands, waters and sediments 1heyeip.
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10 Pouhry Integrator Defendant Aviagen, Inc. is a Delaware corporation with its
principal place of business in Alabama. At times pertinent 1o this complaint, Poultry Integratos
Defendant Aviagen, Inc., individually and / o by and through its duly authorized agents,
servants, employees and / or contractors who were and are aching in the course and scope of their
apency, servitude, employment and / o1 conmmacts and in the furtherance of the business of
Poultry Integrator Defendant Aviagen, Inc.. has been engaged in poultry prowing operations in
the IRW, and is responsible for the poultry wasie created by these poulry growing operations, its
handling and storage, and its dispesal on lands within the IRW and the resultant injury 1o the
IRW. including the biota, lands, walers and sediments therein.

11 Poultry Integrator Defendant Cal-Maine Foods, Inc. is » Delaware carporation
with jts principal place of business in Mississippi. Al times pertinent 1o this complaint, Poultry
Integrator Defendant Cal-Maine Foods, Inc., individually and / o1 by and through s duly
suthonzed agents, servants, empleyees and / or contractors who were and are acting mn the course
and scope of their agency, servitude, employment and / o1 contracts and in the furtherance of the
business of Pouliry Imegrator Defendant Cal-Maine Foods, Inc.. has been engaged in pouluy
growing operations in the IRW, and is responsible for the poultry waste created by these poultry
prowing cperations, its handling and storage. and its dispasal on lands within tbe IRW and the
resultant injury 1o the JRW. including the biota, jJands, waters and sediments therein.

2. Poultry Integrator Defendant Cal-Maine Farms, Inc. is a Delaware corporation
with 11s principal place of business in Mississippi. At times pertinent to this complaint, Poultry
Integrator Defendani Cal-Maine Farms, Inc . wndividually and / or by and through jis duly
authonzed agents, servants, emplovees and / or contraciors who were and are acting in the course

and scepe of their zpency, servitude, employment and / or contracts and in the furtherance of ihe
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busmess of Poulry Inteprator Defendent Cal Maine Farms, Inc_ has been engaged in powiry
growing operations in the IRW, and is responsible for the pouitry waste created by these poultry
growing operations, its bandling and siorage, and its disposal op lands within the JRW and the
resultant injury 10 the IRW, including the biota, lands, waters and sediments therein,

1. Poultry Integrator Defendam Cargill, inc. is 2 Delaware corporation with its
principal place of business in Minnesota At times pertinent 1o this complaint, Poultry Integrator
Defendant Cargill, Inc., individually and / o1 by 2nd through s duly authorized agents, servants,
employees and / pr contractors who were and are acting in the course apd scope of ther agency,
servitude, empleyment and / o7 contracts and in the funtherance of the business of Pouloy
Imegraor Defendant Cargill, Inc., has been engaged in poultry growing optrations in the {RW,
and is responsible for the poulry waste created by these poultry growing operations, its handling
and storage, and its disposal on lands within the IRW and the resultant injury to the IRW,

including the biota, Jands, waters and sediments therein.

14 Pouhtry Imegrator Defendant Carpill Twkey Production, LLC is a Delaware
corporation with its pnncipzl place of business in Minnesota. At times periinent 1o this
complamnt. Pouliry Imegrater Defendam Cargill Turkey Production, LLC, individually and / or
by and through jts duly authonzed agents, servants, employess and / o1 contraciors who wese and
are acting i the course and scope of thelr agency, servirude, employmem and / o5 contracts and
1n the furtherance of the business of Pouluy Integrator Defendant Cargil] Turkey Production,
LLC, has been engaged in pouly growing operations in the IRW, and is responsible for the
povltry waste created by these poultry growing operations, its handling and siorage. and its

disposal on Jands within the JRW and the resuhant injury 10 the IRW, including the biota, lands,

walers and sedirnents theroin.
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15, Poultry Integrator Defendant George's, Inc. is an Arkansas corporaiion with Hs
principal place of business in Arkansas. Al times peruinent 1o this complaint, Poultry Imegratoy
Defendamt George's, Inc., individually apd / o by and through its duly authorized agents,
servants, employees and / of contractors who were and are acting in the course and scope of their
agency, servitude, employment and / o1 contracts and in the furtherance of the business of
Poultry Inteprator Defendan George's, Inc., has been engaged in pouluy growing operations in
the JRW, and is responsible for the pouliry waste created by these poultry Erowing operations, its
handling 2nd storage, and its disposa) on Jands within the IRW and the resultant injury fo the
JRW, including the biota, lands, waters and sediments therein,

16 Poultry Imegrator Defendant George's Farms, Inc. 1s an Arkansas corporation
with sts principal place of business in Arkansas. At times pertinent fo this complaint, Poultry
Integrator Defendam George's Fanms, Inc., mdividually and / or by and through its duly
authorized agents, servants, emplovees and / or contractors wha were and are acting in the course
and scope of their agency, servinude, emploviment and / o1 contracts and n the furtherance of the
business of Poulry Inteprator Defendam George's Farps, Inc., has been engaged in poultry
growing operations i the JRW, and is responsible for the poultry waste created by these poultry
growing operations, its handling and storage, and its dispesal on lands within the IRW and the
resultant injury 10 the IRW, including the biota, lands, waters and sedimens therein.

17. Pouliry Integrator Defendam Petersen Farms, Inc. is an Arkansas corporation with
its principal place of business in Arkansas. At limes pertinent to this complaint, Ponry
integrator Defendant Peterson Farms. Inc., individually and / o1 by and through its duly
authorized apents, servants, emplovees and / or contraciors who were and are acting in the course

and scope of their agency, servirude, emplovmeni 2nd / o1 contracts and m the furtherance of the
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business of Pouliry Integraior Defendant Peterson Farms, Inc., has been engaged in poultry
growing operations in the JRW, and is responsible for the poultry wesie created by these poultry
growing operations, its handling and siorage, and its dispasal on lands within the JRW and the
resultani injury 1o the IRW. including the bicta, lands, waters and sediments therein,

18. Pouluy Integrator Defencdam Simmons Food, Inc. is an Arkansas corporation with
iis pnincipal place of business in Arkansas. Attimes pertinent 10 this complaint, Poultry
Integrator Defendant Simmons Food, Inc., individually and / or by and through is duly
anthenzed agents, servants, employees and / or contraciors who were and are acting in the course
and scope of their apency. senvitude, employment and / or contracts and in the furtherance of the
bustness of Pouliry Integrator Defendant Simmons Food, Inc., has been engaged in poultry
prowing aperations in the IRW. and is responsible for the poultry waste created by these pouliry
growing operations, its handling and storage, and its disposal on lands within the IRW and the
resultant injury o the IRW, including the biota, lands, waters and sediments therein.

19. Foulwry Inteprator Defendant Willow Brook Foods, Inc. is 3 Missour corporation
with its principal place of business in Misscuri. At imes peritnent 1o this complaint, Poultry
Integrator Defendam Willow Brook Foods, Inc., individually and / or by and through its duly
authonzed agents, servants, employees and 7 o1 contraciors who were and are acting in the course
and scope of thew apency, servitude, employment and / o1 contracts and in the funtherance of the
business of Poultry Integrator Defencant Willow Brook Foods, Inc., has been engaged in poulry
growing operations in the IRW, and is responsible for the poultry waste created by these pouliry
growing operations, 1ts handling and storage, and its disposal on lands within the IRW and the

resultant injury 1o the IRW. including the bicta, Jands, waters and sediments therein.
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20 Defendants named above are collecaively referred to as the "Pouluy Integrator

Defendanis

21 Unless otherwise noted, cach and every count elicged herein applies 10 cach and

every Poulry Integrator Defendant.
V. FACTUAL ALLEGATIONS

A. The Minois River Watershed

22, The 1,069,530-acre Hlinois River Warershed ("IRW") siraddles the Oklahorpa-
Arkansas border. The approximaiely 576.030 acres of the IRW that are located in Okiahoma
include portions of Delaware, Adai, Cherokee and Sequoysh counties. See Exhibit |

23, Within the IRW are the Ihinois River, es well as jts major twibutaries, the Baron
(a/k/a Barren) Fork Rives, the Caney Creek and the Flint Creck Approximately 70 mites of the
Hiinois River bave been designated by the Oklahoma Legrslarure as 2 Scenic River Arca.
Additionally, approximately 35 miles of the Barren Fork River and approxtrnately 12 miles of
the Flint Creek have been designated by siatute as Scenic River Areas.

24, The designation as "Scenic River Areas” reflects a recogrution by the Oklahoma
Legislarure that these rivers and streams “possess such narural scemic beaury, water conservaton,
fish, wildlife and cutdoor recreation values of present and furure benefit 10 the people of the siate
that it 1s the policy of the Lepistature 10 preserve these arcas for the benefi of the people of
Oklahoma.”

25, The llinois River and its tibutanies are viewed a5 owstanding waler resources
for, inter alia_ recreation, fish and wildlife propagztion and aesthetic values,

26. The INinois River feeds into the 12.200 zcse Tenkiller Ferry Lake, which has been

described as “the emerald jewe] in Oklzhoma’s crown of lakes "

10
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27 Among the recreational uses for which the resources of the linois Rives, its
inbutaries, Tenkiller Ferry Lake and the adjoining lands have been Justly noted are fioating
(canoes, kayzks and rafis), fishing. camping, swimming, diving, laking and sightseeing.

28. Addstionally, the waters of the IRW have been used, and are used, and may in the
furure be used as a source of drinking water.

29 In recent years these rescurces have been and are continuing to be poliuied and
degraded, and theis uses have been and are continuing 1o be injured and impaired.

30. Thus pollution of and injury 10 the IRW, including the biota, lands, waters and
sediments therein, are indivisible.

31, The Poultry Integraior Defendants, by virtue of their improper pouliry waste
disposal practices, are responsible for this pollution of, as wel as the degradation of, impatrment
of and injury 1o the JRW, ipcluding the biota, lands, waters and sediments therein,

B. The Poultry Integrator Defendapis’ Domination and Conrrol of the
Actions and Activities of Their Respective Poultry Growers

32. Each of the Poultry Integraior Defendams is in the business of producing pouloy
and / o1 poultry producis for sale and use / consumption in the United States and micrnationally.

33, Eachof the Pouhry Imegrator Defendants is intimately involved in and controls

each stage of the poulry growing process.

34, Each of the Poulry Integrator Defendants raises its birds iself and / oy comtracts

with “growers” to raisc its birds.

as. The contracts establishing the growing arrangements between the respective

Poultry Integraior Defendants and their pouliry growers are presented (o the pouluy growers

with no opportunity 10 negotiate thers essential terms, and constitute contracts of adhesion.

i
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36 U'oder the 1erms of a rypical contact for broilers, for example, a pouluy grower
agrees 1o ra:se to adultheed a flock of chicks and /7 or poults belonging 10 a respective Poultry
Integrator Defendant.

37 Each of the Poultry Integrator Delendants supplies the chicks and / or poulis 10 jis
respective poultry growers. and picks up the birds {rom its respeciive poultry growers when the

birds reach matanty,

38.  The birds arc owned by the respective Poultsy Integrator Defendants throughout
the entire Erowing process.

39, Addimonally, cach of the respective Poudiry Integralor Defendants formulaies,
provides and owns the {feed that is {ed to its birds duning the growing process. The constituents
found in poultry waste are influenced by the feed formulas.

40.  Furiber, each of the Poulwy Integrator Defendants dictates to its respective poultry
prowers all 2spects of the care and handling for s birds. Specifically, each of the Pouhry
Imeprator Defendants diciates 1o its respective poultry growers, wibout limisabon:

a the npe of the buildings, equipment and other facilities used i the
pouliry grower's operation;

b. the feed 1o be fed 1o the birds:

c. ihe feed supplements 1o be fed 10 the bisds;
d. the medications and vaccinations to be provided 1o the birds; and
e the environmenta) conditions under which the birds are rased.
41, During the growing process, each of the Poultry Imegrzior Defendants makes

numesous penedic Se VIsIs 10 1ts respective poulry growers' pouliry growing operstions 1o

ensure comphance with its dictates regarding the care and hapdling of 1s birds.
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43, Each of the Poultry Integraior Defendanms is similarly intimately involved in and
convols each stage of the poulry growing process with sespect 10 laves, breeder and pulle
growing operations.

43 In sum, each of the Pouliry Inicgrator Defendants so dominates and controls the
actions and activities of its respective poultry growers that the relationship is not one of
independent contractor, but rathes one of employer and employee or one of principal and agent,
and one of owner, operator or arranger of poultry waste under CERCLA.

44, Alternatively, even should the retationship with the Poultry Integrator Defepdants
be one of mdependent contractor, the Poultry Integrator Defendants bave known and have had
reason 10 know that in the ordinary course of the poultry growers raising birds in the usual and
presenbed manner poultry waste will be handled and disposed of in such a manner 10 cause
injury 1o the IRW, including the biota, lands, waters and sediments therein, and therefore the
Poulty Integrator Defencants ase Jegally responsible for their respective poulny growers’ pouloy
waste and 15 environmenial impacts.

45, Additionally, many of the Poultry Integratar Defendanl.{ themszlves own poultry
growing eperstions. At these operations, 100, the respective Poultry Integrator Defendants
control 2l aspects of the care and hendling of the birds and are, thesefore, owners, operaiors or
arrangers of pouhtry waste under CERCLA.

C. The Poultry lotegrator Defendants' Poultry Waste Geperation

ab. Poultry growing operations wiihin the JRW are estimated 10 gensraie hundreds of
thousands of 1ons of poultry waste per year.

47, Because each of the sespectve Poultry Integrator Defendants a1 all times owns its

buds being razsed within the IRW, because each of the respective Poultry Integraiors a1 all times

13
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iormulaies and owns the feed being fed 10 its birds being raiced withun the IRW_ and because
tach of 1he respective Poulury Iniegrator Defendanis at all nmes so dominates and controls the
actions and activides of its respecine poultry growers with respect 1o the growing of its birds as
well as controiling 1ts own pouliry prowing operations, the Poultry Integrator Defendants are
tesponsible for the safe handling and disposal of the poultry wasie generated in the course of the
poultry growing operations associated with their respective birds.

D. The Poultry Integrator Defendants' lmproper Poultry Waste Disposal
Practices and Their Jimpact

48. Each of the Pouluy Integraror Defendants has leng known that it has been and
continues 10 be the practice 10 routinely and repeatedly improperly stote the poultry waste
generated in the course of its respective growing operations on lands within the JRW. See, eg.,
Exhibit 2.

49, Each of the Poulry Integrator Defendants bas long known that it has been and
continues 1o be the pracrice 1o dispose of the poultry wasie geperated in the course of its

respecuve prowing operations by routinely and repeatedly applving it to lands within the ITRW.

See, e.g.. Exhibn 3.

50. Each of the Poulry Integrator Defendants has Jopg known that the application of
poultry wasie to lands within the IRW, i the amounts that it is apphied, is in excess of any
zgrenomic need and 1s not consistent with good agncultural practices and, 2s such, constitutes
waste disposal rather than any normal o1 appropriste applicstion of fertilizer.

5}, Each of the Poultry Integrator Defendants has Jong known that the application of
s poulry wasie 10 lands within the IRW, 1 the amounts that it is applied and with the {requency

that 1t 15 applied, far exceeds the capacity of the soils and vegetation 10 absorb those nutrients

present in the pouliry wasie.
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52. Each of the Poulury Integraion Defendamts has long known that these poulry
waste disposal practices Jead to the run-off and release of large quantiies of phosphorus and
other hazardous subsiances, pollutants 2nd contaminants in the poulury waste ooto and from the
ficlds and into the waters of the JRW.

53, Each of the Poulury Integrator Defendants has Jong known that the application of
pouliry waste to Jands within the IRW causes larpe quantities of phosphorus and other hazardous
substances, pollutanis and contaminants 1o accumulate 1p the soils. Al many locations,
phosphorus and other hazardous substances, pollutants and contaminants have buili vp in the soil
10 such an extent that, even without any additional application of poultry waste 10 the land, the
exc.ess residual phosphorus and othes hazardous substances, pollutants apd contamunamts will
continue to run-off and be released inmo the waters of the IRW in the future.

54, Despite this knowledpe, cach of the Poultry Integrator Defendants has, by virue
of 115 contracts, arranged for i respective growers 10 take possession of the poultry waste
coung froro 38 birds. Each of the Pouslury Imegraion Defendants has made this arvangemnent
wink full knowledge that the growers were annually placing hundreds of thovsands of <ons of
thear poultry waste directly on the ground and that these actions would jead 10 the run ofT and
release of phesphorus and other hazardous substances, polluzants and contaminants ioto the
lands and waiers of the IRW.,

53, Simply put, each of the Povluy Integrater Defendants bas Jong known that poulery
waste 15 an cnonmous cenuibutor 1o phosphorus and other pollution in the IRW. Nevertheless,
each of the Pouliry Integrator Defendants continues 10 alfow large amounts of s respective

poudiry waste 10 be improperty siored and apphed on !ands within the IRW cach year (hereinafier

"pouliry wasie disposal practices”).
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56. The Pouliry Integrzior Defendants’ pouluy waste dispesal practices are po1. and
have not been, undenaken m conformiry with federa) and state laws and regulations.

57.  Insum, each of the Pouluy Iniegrator Defendants has long known that such
poultry waste disposal practices present the thseat that constituents of poultry wasie will run off
and be released into and from the land 1o which the poultry waste is applied thereby potentially
adversely impacting the IRW including the biota, Jands, waters and sediments therein, and that
such practices bave i fzcl resulted in constituents of poultry waste ronning off and being
released into and from the land 1o which the poultry waste is applied thereby adversely impacting
the IRW, including the biota, Jands, waters and sediments therein.

58. Each of the Poulry Integrator Defendants bas long known that poultry waste
contains a number of constituents that can and do cavse harm to the environment amd pose

hurman health hazards. These constituents inclode, but are not limned to:

a, pbosphorus / phospheres compounds;
b. nitrogen / argen compounds;

C. arseine / arsenc compounds;

d. 2in¢ / zinc compounds;

c. copper / copper compounds;

i. hormones; and / o1
g microbial pathopens.
59, The lands and waters in the JRW in fact coptain clevaled levels of a number of

such constituents.

60.  The elevaied levels of such constituents inthe IRW, including in the lapds, waters

and sediments therein, as well as the resultant injury 10 the IRW, including the biota, lands,
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waters and sedimems therein, have been caused by the Poultry Integraior Defendants’ impropers
poultry weste disposal practices.

61.  Phosphorus / phosphorus compounds and nitrogen / nitrogen compounds have
heen designated as hazardous substances under CERCLA. Ejevaled levels of phosphorus /
phosphorus compounds, as well as elevated levels of mitrogen / nitrogen compounds, can cause
penedic alpae blooms, excessive alpal growths, hypolimnetic anoxia and other adverse lmpacts,
and have in fact caused penodic algae blooms, excessive alga) growths, hypolimnetic anoxia and
ather adverse impacts in the waters of the IRW, resulting in eutrophication, a degradation in
water quzhiry and sediments, injury to biota and impaired uses. See, e.g., Exhibit 4.

62. Certain arsenic / arsenic compounds, zinc / zine compounds, and copper / copper
compounds are also designated as hazardous substances under CERCLA  Elevated
concentrations of arsenic, for example, have been shown 10 cause cancer, as well as adverse
effecis to the gasiroiniesunal tract. the cardiovescular system, blood, the liver, the lungs, skin and
the nervous sysiem. in hurnans. Elevated concentrations of zine have been shown 10 cause
adverse effects 10 the gasuomniestinal ract and blood in humans. Elevaied concentations of
copper have been shown 1o cause adverse effecis to the gaswointestinal tract in humans.
Additonally, elevaied concentrations of these metals may be toxic 10 sensitive ierresinal, aguatic
and sediment specaies.

63. Elevated levels of harmones, including estradiol. in nvers, sireams and Jakes
cavse — even in very Jow concentrations -- adverse effects on the reproductive biology of fish
and other aquatic veriebrale speties.

64.  Elevaied levels of microbial pathegens, including . coli and othes cohforms,

campylobacicr. enterococei, versinia, closindium, salmonella and staphylococcus, are known fo
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he present in pouliry wesle. These muciobial pathogens are toxic and can cause ilnest when
they are inpested by human beings and biota.

E. The Reason for This Lawsuit

65 Inarecem adventisement published in OkJahoma, cenain of the Pouhry Integraios
Defendants admirned that one source of excess nutrients in the waters of casiern Oklahoma is
pouliry waste,

66.  Addiionally, in a recent open Jetter published to the citizens of Oklzhoma, certain
of the Poultry Integrator Defencanis admitied that their poultry waste "patentially impact{s] the
health of the rivers and streams that Jie within [Oklaboma’s Scenic River Watessheds].”

67.  In that same open lener, centain of the Poultry Integrator Defendants further
admined that they "are prepared 10 do [iheir] pan o take care of the poultry portions of the

nuirien) cgquation.”

68. To daie, however, the Pouliry Integratior Defendants’ actions have not matched
this rhetonc. By cemparison, othes major industnies in Oklahoma have Jong accepied
responsibility for the proper manapemem and disposal of wastes thal ase generated by their

business 50 as not 1o cavuse any release 10 the environment.
69.  Indeed. the Poultry Integrztor Defendants continue with their improper pouitry

weste dispesal practices 10 this day. Accordingly, the State of Oklaboma has been {orced 10
bring this fawsuit against the Pouliry Integrator Defendants 1o protect and restore the IRW,

including the biota, land and walers therein.
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V. CAUSES OF ACTION

A. Count ): CERC1L.A Cost Recovery ~ 42 U.5.C. § 9607

70.  The State of Oklahoma realleges and incorporates hesein the forepoing allegations
of this Complaint, apd furiber allepes as follows:

71. By and thiough the Poultry integrator Defendants’ activities and operations,
“hazardous substances” within the meaning of CERCLA, 42 U.S.C. § 9601{14), including bui
not limited 10 phesphorus and phosphorus compounds, nitrogen and nitrogen compounds, zinc
and zinc compounds, copper and copper compounds and arsenic and arsenic compounds, were
disposed of in the IRW, including the lands, waters and sediments thesein, resulting in "releases™
and/or "threatened rejeases” of hazardous subsiances within the meaning of CERCLA, 42 US.C.
§ 9601(22), into the IRW, including the lands, waters and sediments therein.

72. The IRW_including the Tands, waters and sediments therein, constituies a "site or
area where 2 hazardous substance . . has been deposited, stored, disposed of, or placed, or
otherwise come 10 be located; . . ." and, as such, consuinies a "{acility” within the meaning of
CERCL A, 42 US.C. § 2601(9). Furthenmore, the growes buildings, structures, installations and
equipment, as well as the land 10 which the poultry waste has been applied, also constitute a
"facility™ within the meaning of CERCLA, 42 U.5.C. § 9601{9), from which the "relezses” and /
o1 "threatened relezses” of “hazardous substances” ino the IRW, including the lands, waters and

sedirnents thercin, resuiled.

73, Each of the Pouliry Integrator Defendants is a "person” within the meaning of

CERCLA, 42 US.C. § 9601(21).

74.  The Pouluy Integrator Defendants are covered persons within the meaning of

CERCLA, 42 U S.C. ¢ 9607(a). n thal they, individually and collectively. have arranged for the
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cisposal of thesr pouliry waste which consains hazardous substances, inctuding but not luruted 10
phosphorus and phosphorus compounds, mregen and nitrogen compounds, z2in¢ and zinc
compounds, copper and copper compounds and arsenic and arsenic compounds, which has been
released 1o and within the JRW, including the lands, waters and sedimenis therein, and these
hazardous substances have been released within the IRW, inciuding the lands, waters and
sediments therein,

75, Addinonaily, the Pouliry Integrator Defendants are covered persons within the
meaning of CERCLA, 42 L1.5.C. § 9607{a), in that they, individually and colectively, have been
owners and / o1 operators during the type their poultry waste containing these hazardous
substances was penerated and disposed of and released into the IRW, including the lands, waters

and sediments therein.

76. As aresult of responding 1o these refeases or threatened releases of hazardous
substances by the Poulory Integiator Defendants into the IRW | including the lands, walers and
sediments therein, the State of Oklahoma hat incorred, and will coptinue to incur, Decessary
IeSpONSe £OSIS in a manner consisient with the National Contingency Plan (“NCP”), or
aliernatively, in a manner not inconsistent with the NCP. These costs include, but ase not fimited
10, cests of moniloning, assessing and evaluating wates quality, wildlife and biota in the JRW.

77 Accordingly, the Staic of Oklaboma is entitled to recover from the Poultry
Integretor Defendants. joimly and severally, all of the State of Okdahoma’s past and preseni
necessary zesponse costs under CERCLA § 107, Furiber, the State of Oklzhoma is entided 10 a
declaratory judgmem holding the Pouitry Integrator Defendants hable, jointly and severally, for

all furore necessary response cests incurred by the State of Oklahoma.
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B. Coupt 2: CERCLA Natural Resource Damages ~ 42 U.S.C. § 9607

78. The State of Oklzhoma realleges and incorporaies heren the foregoing allegations
of this Complaim, and funher alleges as follows:

79. The Oklaboma Secietary of the Environment, acting on behalf of the Siale of
Oklahoma, is the designated CERCLA wrustee for "natura) resources” n, belonging 10, managed
by, held in trust by, apperaining 10 or otherwise caontrolled by the Siate of Oklahoms and shall
assess damages to natural resources for purposes of CERCLA [or those natural resources under
thear rusteeship.

&0. By and threugh the Pouluy Integrator Defendanis’ acinines and opesations,
"hazardous substances” within the meaming of CERCLA, 42 U.S.C. § 9601(14), including bw
not limsted 1o phosphorus and phosphorus compounds, nitrogen and nitrogen compounds, zinc
and zinc compounds, copper and copper compounds and arsenic and arsenic compounds, were
disposed of in the JRW,1ncluding the biota, Jands, waters and sediments therein, resulung in
“releases” and/or "threaiened releases” of hazardous substances within the meaning of CERCLA,
42118.C. § 9601(22), o the IRW, including the lands, waters and sediments therein.

8. The IRW. including the lands, waters and sediments therein, constifuies a “site of
area where a hazardous substance . . . has been deposited, stored, disposed of, or placed, o
otherwise come 1o be localed; . .. ." and. as such, constinnes a "“facility™ within the meaning of
CERLCA, 42 US5.C § 9601{9). Furthermore, the grower buildings, structures, installavons and
equipment, as well as the land 1o which the poultry waste hes been applied, also constinnte a
“facility” within the meanmg of CERCLA, 42 US.C. § 96501(9), from which the "releases” and /

or "threatencd releases” of "hazazdous substances” into the IRW, including the lands, waters and

sediments therein, resulied.
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82, Each of the Pouliry Integsator Defendanis is a "person” within the meaning of
CERCLA, 42 U.S.C. § 9601(21).

B3, The Pouliry Integrator Defendants are covered psrsons within the meaning of
CERCLA, 42 U.5.C. § 9607(a), in thai they, individually and collectively, have arrarged for the
disposal of thew poultry waste which contains hazardous substances, including but not limiied to
phospberus and phosphorus compounds. nitrogean and nirogen compounds, zinc and zinc
compounds, copper and copper compounds and arsenic and arsemc compounds, which has been
released to and within the JRW, including the lands, waters and sediments berein, and these
hazasdous substances have been reJeased within the JRW, including the lands, waters and
seduments theremn.

84, Additionally, the Poulry Inegrator Defendants are covered persons within the
meaning of CERCLA, 42 U.5.C. § 9607(a), in that they, individually and collectively, have been
owners and / o1 opesalors dunng the ime their poultry waste containing these hazardous
substances was generated, dispesed of and released imo the IRW_ including the lands, waters and
sediments theren.

BS. As aresult of the rejease of hazardous substances by the Poulury Integrator
Defendants into the JRW, including the Jands, waters and sedimenis therein, these has been
injury 1o, destruction of, and loss of natural resources in the IRW, including the and, fish,
wildlife, biota, au, water, ground water, drinking water supplies and all other such resources
theresn, for which the Okizhoma Secreiary of the Environment is tnistee on behalf of the State of
Ollaboma.

86.  This ijury 10, destruction of, and loss of narusal resources i the JRW, including

ihe land, fish, wildhife. biota. an. water, eround waler, drinking water supplies and al} oiher such
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resources therein, for which the Oklehoma Secizsiary of the Environment is trusice on bebalf of
the Siate of Oklahoma is continuing.

87.  The natural resources that have been and continue 10 be injured, destraved, or Jost
as a result of the releese of hazardous substances by the Pouliry Integrator Defendants include,
but are not limned 10 the land, fish, wildhfe, biota, air, water, ground water, drinking water
supplies and all othey such resources belonging 10, managed by, held in trust by, appenaining to,
or otherwise controlled by the Siate of Oklahoma.

E8. The State of Oklahoma has incuned reasonable and pecessary costs to 253235 and
cvalaate tus inpury, destruciion and loss of the natural resources.

8O Accardingly. the Poultry lotegrator Defendants are jointly and severally liable to
the State of Oklahoma and 1he Oklahoma Secretary of the Enviranment &s trusiee under
CERCLA 107 for darnages for injury to, desiruction of, and loss of these natural resources in the
JIRW, including the Jand, fish. wildlife, biota, air, waier, ground water. drinking water supphes
and all other such resources therem, including but ot limited 10 (a) the cost 10 restore. replace, or
acquire the equivalent of such natural resources; (b} the compensable value of lost services
resulting from the injury 10 such patural rescurces: and {c) the reasornable cost of assessing mjury
10 the narwral resouwrces and the resulting damages.

C. Count 3: SWDA Citizen Suit

90, The Siate of Oklahoma realleges 2nd incorporates hestin the forepoing allegations
of this Complaini, and further alieges as fellows;

91. On or zbout March 9, 2005, in accordance with the applicable federal statutes and
regulations, the State of Oklahoms served iis Notice of Intent 10 File Suit under the Solid Wasie

Dispesal Act ("SWDA"). by registered mail. properly addressed and posiage piegaid. to each of
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e Pouhry Integrator Defendants as well es the eppropriste federal and stzie officials. A copy of
this Notice 15 anached hereto as Exhubn 5.

92. Poultry waste is 2 solid and / or hazardous weste under the SWDA.

93, Each of the Pouluy Integrator Defendants has in the pzst been or is now
generstor of poultry waste and / o5 bas in the past been o1 1s now an owner or operator of a
ueatmenl, storage o1 disposal facility for pouluy waste.

94, Each of the Poultry Integrator Defendants is a "person” undes the SWDA who has
contribuled 1o and / o1 is contmbuting 10 the past or present handling, storage, treatment,
mansporiation o3 disposal of pouliry waste in the JRW and lands and waters therein.

95, Animminent and substantial endangerment to health or the environment may be
presented and is in fact presented as a direct and proximate result of each of the Pouloy
Inegrator Defendants’ respeciive conuribution to the handling, storage, treaumen, mansporation
or disposal of pouliry waste in the JRW and lands and waters therein.

96 Accordingly, the State of Oklahoma is entitled to an injunction jesatung cach
and ajl of the Poulry Integrator Defendants from their respective pollution~<ausing conducr, to
remedate lhe IRW and the lands and waters therein, and 10 take alj such otber sction as may be
necessary io abate the imminent znd substantial endangerment to health or the environment.

97.  Addinonally, the State of Oklahoma is entitled to all appropriate civil penalies
undes tie SWDA, as well 25 all cests of Bitigation (incJuding 1easenable anerneys and expent
wilness fees),

D. Count 4: State Law Nuisance

08. The State of Oklaboma realleges and incorporates herein the foregoing allegations

of thrs Complaint, and furthes allepes as follows:



Case 4:05-cv-00329-GKF-PJC  Document 229-2 Filed in USDC ND/OK on 03/15/2006 Page 25 of 83

Case 4:05-cv-00329-JOE-SAJ  Document 82 Filed in USDC ND/OK on 10/04/2005  Page 25 of 44
Case 4:C5-¢\v-00329-JOE-SAJ  Document 18 Filed in USDC NDICK on C8/4 {12005  fPage 2501 36

G9. As 3 resubl of thel pouluy wesie dispesal practices, the Pouluy inteprator
Defendants have intentionallv caused an unreasonable invasion of, interference with and
mmpairment of the State of Oklahoma's and the public's beneficial use and enjovment of the IRW,
including the biota, lands, waters and sediments therein, thereby causing the Siate of Oklzhoma
and the public inconvenience, annoyvance, impairment of usc, interference with enjovment, and
other injury. This unreasonable and intentional invasion of, interference with and impairment of
the State of Oklahoma's and the public's beneficial use and enjovmen of the IRW, including the
biota, lands, waters and sediments therein, by the Poultry Integrator Defendants continues 10 this
day.

100.  Additionally, as a result of thewr poultry waste dispesal practices, the Pouliry
Integrator Defendants’ wrongful conduct has caused an unseasonable and substantial danger 10
the public’s beahh and safety in the JRW, including the Jands, waters and sediments therein, This
unreasonable and subsianual danger ro the public's health and safeiv in the IRW, mncjuding the
fands, waiers and sediments therein, by ihe Poultry Integrator Defendants continues 1o this day.

101, Such conduct thereby constitutes a private and public nuisance undes apphcable
state Jaw. The nuisance and injuries caused thereby are substaptial, 1angible, continung, and
both temporary and permanent. The continuation of such conduct threstens ireparable harm.

102 The Poultry Integreior Defendants have at all times pertinent 1o this complamt
known that an ipvasion of, interference with and impairment of the State of Oklahoma's and the
public's beneficial use and enjoyment of the IJRW, including the biota, lands_ waters and
sedunents therein, as well as ihe creation of an unreasonable and substanual danger 10 the

public’s healih and saferv. have resulted from, or have been substantially cenain 10 result from,

thew wrongful poulty weste dispesal practices.

25
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163, Further, by siarute, the Poultry Iniegrazor Defendanis” poilution of the waiers
within the IRW and placement / contribution to the placement of poulry wastes where they are
iikely 1o cause pollutien of the IRW. including the Jands, walers and sediments therein, constitute
2 public nuisance per se purseast to 27A Okla. Sta1. § 2-6-105.

104, Yei further, by siatote, the Pouliry Integrator Defendants are subject 10 the
Junsdiction of the Oklahorna Department of Agricultwe, Food, and Ferestry pursuant 1o the
Oklahoma Environmental Quabity Act and, as such, their pollution of the land and walers within
the IRW constitutes 2 public nuisance per se pursuant to 2 Okda. Stat. § 2-18.1.

105, By reason of the foregoing, the State of Oklahoma is entiled 1o equiiable relief,
nclading but not linited 1o an injunction requiring zach and all of the Poulty Integrator
Defendants 1o abate they poliution-causing conduct --including immediate cessation of al)
releases of poultry wasie constituents 1o the soils and waters of the State of Oklahoma - 10
remediate the JRW  including the lands, waters and sediments thesein, and 10 pav all costs
associaled with quantifying the amount of reredistion and oatural resource damapes as well as

the amount of natura) resource damages stself,

106. By reason of the forepoing, the State of Oklahoma has also ipcwrred, and will
incur in the future, damages, including special and disect damages, costs and expenses a5 a resuly
of the nutsance for whach it is entitled 1o recerve compensation and resmbursement from the

Poultry Integraior Defendants. jointy and severally.

107, Exemplary and punitive dammages should also be awarded based on the Poudiry
Integrzior Defendams’ reckless end intentional indifference to and disregard of the public’s

hizalth and safety in the JRW, including the lands, waters and sediments therein.
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108 The Stzte of Ckizhoma is funthsy ennided 1o rezsonzble anomeys fess, coun eosis
and itercst pursuant 10 12 Okla. S:at. § 940,

E. Count 5; Federal Common Law Nujsance

109.  The State of Oklahoma reallepes and incorporates herein the forepoing allegations
of this Complaint, and further alleges as follows:

J10.  As aresuit of their poultry waste disposal practices, the Poultry Integrator
Defendants bave intentionally carmied on an acuvity that has caused and js €ausing an
unreasonable invasion of, interference with, impairment 10, inconvenience 10, annoyance 10 and
wnjury to the State of Oklahoms and the public's beneficial use and enjoyment of the IRW,
including the biota, lapds, waters and sediments therein

111, Additionally, as a result of theis poultry wasie disposal praciices, the Povigy
Intcgrator Defendants have inientionally camied on an actvily that has sigruficantly threatened to
cause and is significantly threatening 10 cavse an unreasonable invasion of. interference with,
Impainment 1o, incobvenicncs to, anncyance 1o and mjury 1o the State of Oklabomz and the
public’s beneficial use and enjoyment of the IRW, nciuding the biota, lands, waters and
sediments therein.

V12, Furthermore, a5 a resuht of thenr poulory wasie dispesal practices, the Pouluy
Iniegrator Defendants have inientionally camied on an activiry that hes caused and is causing
uweasonable and substantia) danger 1o the public's health and safety in the IRW_ including the
lands, waters and sediments therein,

113, Additionally. as a resull of their poultry weste disposa] practices, the Pouitry

Irtegraier Defendants have intentionally camed on an activity that has significantly threatened 1o
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cause apd 15 aenicently threatening to ceuse unscasonable and substaniial danger 10 the public’s
health and tafery in the IRW, including the lands, waters and sediments therein.

114 Such conduct thereby consiitutes a nuisance under applicable federal law. The
njunes caused thereby are substantial, tapgible and continning, and are both temporary and
permanent. The contintation of such conduct threatens reparable harm.

115. The Pouliry Integrator Defendants have at al] times pertivent 1o this complaing
known that an invesion of, interference with and impawrment of the State of Oklahoma's and the
pubhic’s beneficial use and enjoyment of the IRW  including the bioia, Jands, waters and
sediments therewn, as well as the creation of an unreasonable and substantial danper 10 the
public's health and safety, have resulied from, or bave been substantally certain <o result from,
ther wrongful poultry wasie disposal practices.

116. By reason of the forcgoing, the State of Oklahoma is entiizd 10 equitable reljef,
int Juding bui not hmned 10 an injunction requinng cach and sl of the Pouloy Integrator
Defendants 1€ abate their pollution-causing conduct, 1o remedizic the IRW, including the lands,
waters and sedimmems therewm, and 1o pay all costs associaled with guantifving the amount of

remediabion and natural resource damages as well as the amount of natural resouree damages

stself.

117. By reason of the foregoing, the Swte of Oklahoma hes also incurred, and will
mcur i the future, damages, including special and durect damages, costs and expenses 2s a result

of the nuisance for which it is entitled 10 receive compensation and reimbursement Som the

Poultry Imtegrator Defendams, joinly and severaliy.
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118 Eaxemplary and punitive Camages should also be evarded based on the Poukiry
Integrator Defendants” reckless and intentional indifiercnce 10 and dissegard of the public’s
bealth and safery in the IRW, including the lands, waters and sediments therein.

F. Count 6: Trespass

119 The State of Oklaboma realleges and incorporates berein the foregoing allegations
of this Complaint, and further alleges as follows:

120.  The Pouluy Jpicgraior Defendants’ poultry waste disposal practices have resulied
in an actual and physical invasion of and interference wiih the State of Oklaboma's property
mterests i the JRW, including the biota, lands, walers and sediments therein. This acrual and
physical invasion of and interference with the State of Oklahoma's property interests in the IRW,
including the biota, lands, waters and sediments therein, by the Poultry Inegrator Defendants is
conlinuing.

121 The Pouity Integrator Defendants have known thal their poultry waste disposal
practices have resulied 1n o1 have been substantially carzin to resull in ap acrual and physical
uvasion of and interference with the State of Oklahoma's property interests in the IRW,
incuding the biota, lands, waters and sediments therein, and thus have been and continue 1o be
mtentional.

122, This acrual and physica) invasion of and interference with the State of
Oklahoma’s property intesests in tie JRW, including the biota, lands, waters and sediments

therein, by the Poultry Integrator Defendants kave been, and continue 1o be, withow avthority or

consent,
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123, Such conduct theseby constituizs a trzspass under apphieable state aw. §he
yespass and injuries esesed thereby are substantial, tangible, continuing, and both temporary and
permanent. The continuation of such conduci threasens wreparable hanm.

124, By reason of the foregoing. the State of Oklaboma is entitled to equitable szhef,
1nc tuding bt not liruied 1o an mjunction requining 2ach and all of the Pouliry Integiator
Defendants 1o abate theu pollution-causing conduct, 1o remediate the JRW, including the lands,
waters and sediments therein, and to pay all costs associaled with quantifying the amount of
remediation and natural rescurce damages as well as the amount of natural resource damages
wself.

125. By reason of the foregoing, the Suate of Oklahoma has also incurred, and will
incur i the future, damages, cosis and expenses as a result of the vespass for which i is entided
toreceive compensation and seimbursement fom the Pouloy Integrator Defendants, jointly and
severally,

126, Exemplary and punitive damages should also be awarded based on the Poultry
Inegrator Defendams’ reckless and intentional indifference and harm 10 the State of Oklaboma's
propeny interests in the IRW, incjuding the biota, lands, waters and sediments therein, as well as
thew reckless and intentional distegard of the pubhic’s health and safety in the IRW, incfuding the
lands, waters and sediments therein.

125 The S:ate of Oklahoma is further eniitled 10 reesonable anornevs fecs, court costs
and interest pursuant 1o 12 Okla, Star. § 940,

G. Count 7: Vielation of 274 Okla. Stat. § 2-6-105 & 2 Okla. Stat. § 2-18.1

128 The Siate of Oklahoma realleges and incorporaies herein the foregoing allegations

of dus Complami, and further alleges as fellows:
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129 The Poultry Integrator Defencants, by and throvgh thelr wronpful poultry waste
disposal practices, have caused pollution of the waters m the IRW within Oklaboma. Each
mstance of this conduct constinuies a violaven of 27A Okla. Sia1. § 2-6-105.

130, Addiuonally, ibe Peultry Integrator Defendants, by and through their wrongfu)
pouliry waste disposal practices, have placed or caused 10 be placed poultry waste in locations
where 1115 hikely to cause pollution of the air, Jand and waters in the IRW in Oklahoma. Each
mstance of this conduct also conslintes a violation of 27A Okla. Sta1. § 2-6-105.

131, Additionally, the Poulury Integraior Defendants are subject 1o the jurisdiction of
the Oklahoma Department of Agnculture, Food, and Forestry pussuant to the Oklahoma
Environmental Quahty Acl and, by and through their wrongful poultry waste disposal practices,
have caused pollunon of the Jand and walers within the IRW jn Oklahoma. Each instance of this
conducy constinutes a violaton of 2 OkJa. Sua. § 2-18.1.

132, Pursuani 1o 27A OkJa Stat. § 2-3-504 and 2 OkJa. Stat § 2-16, the Siate of
Oklaboma 15 entitled to an assessment of civil penalues agains the Pouluy Integrator Defendants
for each respecuve violation 1ogether with ziiorneys fees and costs essociated with the collection
of such civil penalties, injunctive rehef against the Poultry integiator Defendants compeRing
compliance with 274 Okla. Stat. § 2-6-105 and 2 Okla. Stat. § 2-18.1, respectively, and 2ll such
otber rehief as may be provided for under the Jaw.

H. Couni 8: Violatiop of 2 Okla. Stat. § 10-9.7 aod Oldaboma
Admipistrative Code § 35:17.5.5

133, The State of Oklaboma realiepzs and incorporales herein the foregoing allicgations

of this Complamt, and further alleges as follows:

134 The Pouluy Integrator Defencants’ wrongful poulty wiste disposal practices, by

and thyough those praciices that occuned in Oklzhoma, have cavsed, among other things, the

3N
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ninoff of poushry waste into the waiers in the JRW w ihin Oklahoma, contamination of the waters
of the IRW within Oklahoma, and the cication of an envirormental or public health hazard

within Oklahoma. Each instance of this conduct constinates a violation of the Animal Waste
Manzgement Plan critena set forth in the Oklahoma Registered Poultry Feeding Operations Act,
20kla Stat. § 10-97, and of the Ckdahoma Administrative Code, § 35:17-5-5.

135, Addmonally, the Pouluy Inteprator Defencants, by end through their poultry
waste disposal practices that occurred in Oklahoma, have caused, among other things, discharges
or runoffs or releases of significant pollutants 1o the waters in the IRW in Oklahoma,
conlamnalion of the waters of the IRW within OkJahoma, and the ¢creation of an enviroomenial
or public heaith hazard within Oklahoma. Each instance of this conduct also constiruies a
violation of the Amimal Waste Managemem Plan criteria set forth in the Oklahoma Registered
Poultry Feeding Operations Ac1, 2 Okla. Stat. § 10-9.7, and of the Okdahoma Administrative
Code, § 35:17-5-5,

136 Pursuvant to 2 Okla. Stat. § 10-9.11, the State of Oklahoma is entitled to an
assessmem of ¢1vi] penalties apainst the Poultry Integrator Defendants for each violation 1wgether
with ariorneys fees and costs associated with the collection of such civil penaRies, injunctive
relef against the Pouluy Inicgrator Defendants compelling compliance with the Anirmal Wasie
Mazagement Plan critena set forth in the Oklahoma Registered Poulry Feeding Operations Act,
2 Okla. St § 10-9.7, and with the Oklahoma Administrative Code, § 35:17-5-3, and a1} such
other relief a5 may be provided for under the law.

L Coupt 9: Violation of OKlaboma Administrative Code, § 35:17-3-
14

137. The Ste of Oklahoma reallepes and incorporates hesein the foregoing allegations

of tis Complaini, and further alleges 2s follows:

Tat
wa
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138 The Poultry Insegrator Defendants’ wrongful poukry wasie disposal practices, by
end through these practices that eccuned in Oklahoma, have caused the runoff of poultry waste
1esulting i a discharge 10 the surface and ground waiers of the $RW within Oklahoma. Each
mstance of this conduct, to the extent the poudiry wasle disposal practice occurred on land owped
or Jeased by ihe owner of a pouliry growing operaton sobject 10 Oklahoma Concentated Animal
Feeding Operation Act, 2 Okla. Stat. § 9-200, 1. seq., constituies a violation of the Animal
Waste Managemem Plan criteria set forth in the Oklahoma Administrative Code, § 35:17-3-14,

139 Pursuantto 2 Okla. Stat. § 9-212. the State of Oklahoma is entitled to an
assessment of cvil penalties against the Pouhtry Imegrator Defendants for each violation togeiher
with anorneys fees 2nd costs z2ssociated with the collection of such civil penaltiss, injuncbve
rehief apainst the Poultry Integrator Defendants compelling compliance with the Animal Weste
Managemem Plan criteria ses forth in the Oklahoma Administrative Code, § 35:) 7-3-14, and all
such other relief as may be provided for under the law.

J. Coun1 149: Unjust Enrichmept / Restituiion / Disgorgement

140 The State of Oklahoina reallepes and incorporates herem <he forsgoing allegations
of this Complainy, and further alleges a5 follows:

141, The Peulury Integrator Defendants bave engaged in improper poultry wesie
dispesal pracnices, as descnbed above.

142, By engaging in these improper poultry wasie dispesal practices, the Poultry
Integrzior Defendants have avoided ihe costs of properly manzging and disposing of theis
poultry waste - not enly to thew enormous economic benefit and advantage, but also at greal

cest 10 the Jands and waters comprising the JRW and at the expense of, and in violation of, the

State of Oklahoma's rights.

[}
(Y]
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143, In fmirnes: and equity, these are cosis that should bave been borne by the Pouhiry

Integrator Defendants.

144, Tbe State of Oklzhoma has thereby conferred a benefit upon the Pouliry

Integrater Defendams.

145, This beneiin bas pot been voluntanly conferred upon the Pouliry Integsator

Defendapis by the State of Okizhoma.

146, The Poultry Integraior Defendants have knowingly retained this benefit and have,
therefore, been unjustly ennched.

147, There exists no other remedy at law that cap adequately compensale the State of
Ollahorna for the entirety of the loss and damages it has suffered as s result of the Pooltry
Integrator Defendants’ improper poultry waste disposal practices and poliution of the IRW,
incJuding the lands, waters and sediments therein, and therefore the State of Oklahome is entitled
torestiruuon from the Poultry Integrator Defendants. Further. the State of Oklahoma is entitled
to disgorgement of all pains the Poulry Integrator Defendants realized in consequence of thei
wiongdoing.

V1.  PRAYER FOR RELIEF

Wherefore, the State of Oklahoma and, where applicable, the Oklahoma Secretasy of ihe
Environment respecifully request thar this Coun enter judgment against the Pouliry Integreior

Defendants, jointly and severally, on cach of the claims alleged above and award the foHowing

relict:

b Al past monctary damages sufiered by and all costs and expenses incurred by the
Siate of Oklaboma as a result of 2nd i connection with the Poulury Integrator Defendants’ past

wrengful conduct;
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2. A deciarsison that the Poulury Intezrator Defendants are Lahle for all future
monctary damapes sufiered by and all costs and expenses incurred by the State of Oklahoms as a
result of and in cennection with the continuing effects of the Poultry Integrator Delendants’ pasi
wrangful conducy;

LR A permanent injunclion requising each and all of the Pouliry Inteerator
Defendants 10 immediately abate thesr pollution-causing conduci in the IRW 10 remediate the
IRW_including the lands, warers and sediments therein, to wke all such actions as may be
necessany fo abate the imminent and substanual endangerment 1o the health and the ERVIrONment,
and 10 pay all costs associated with assessing and guanufving the amount of remediation and
natura) resowce damages as well as the amount of natural sesource damages jtself;

4. Resutution in an amount sufficient to make the Siate of Oklahoma whole for the
loss and damages i1 has suffered on accoum of the Pouhry tmegrator Defendants’ improper
poultry waste disposal practices and pollution of the IRW. including the lands, waters and

seduments therein, as well as disgorgement of all gains the Poultry Integrator Defendants realized

in consequence of thelr wrongdoing;

5. Pumitive and exemplary damages, 10 the maximum exient allowable under the
law;

6. Statutory penalties, 10 the maximum cxtent allowable under the law;

7. Prejudginent interest;

g All anomneys fees and costs of suit (inchuding but pot fimited to coun costs, expert

and consulam costs, and litigation and investigative expenses): and

R All such oiher and further rehef 25 1s just and appropriate.




Case 4:05-cv-00329-GKF-PJC  Document 229-2 Filed in USDC ND/OK on 03/15/2006 Page 36 of 83

Case 4:05-cv-00329-JOE-SAJ  Document 82 Filed in USDC ND/OK on 10/04/2005  Page 36 of 44
Case 4:65-cv-00329-JOE-EAS  Document 18 Fied in USDC NDICK on B2115/2005 Page 36 of 25

VI, JURY DEMAND
The Siate of Oklahoma requests a tnal by jury on all issues so inable.

Respectfully submnied,

154
WA Drew Edmondson (OBA #2628)
Anomey Genera)
State of Oklzhoma
2300 North Lincoln Boujevard
Suite 112
Oklahoma Ciry, OK 73105
(405) 521-2921

T. Miles Tolbent

Secretary of the Environmemnt
State of Oklahoma

3800 Norih Classen
Oklahoma Ciry, OK 73118
(405)530-8800

DATED: Auvgust 19, 2005
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OFFICE OF ATTORNEY GENERAL

March 9, 2005

STaTE OF OKLAHOMA

By Registered Mail, Return Receipt Requested

Awviagen, Inc.

t/oregisteied service agent
The Corporation Conpany
25 First Navona] Buidding
120 N. Robinson

Cidaborue City, OK 73102

Cal-Maine Farms, Inc.

o registered service spent
The Corporznan Compapy
753 First Nevona] Building
i20 N. Rebinson
Oklaborne Ciry, OK 73102

Caigil, Icorporuied

t/o registered service Bpenl
The Corporavon Cofrpany
73% Firss Navonal Bulding
130 N, Robinson

Ok}aherna City, OK 73102

CargH Tutkey Produciion, LL.C.
to regisissed sorvice agent

The Corporznion Compeny

41 W.Capnol Ave. Ste 1700
Linje Rock, AR 72201

Gzorge'’s dnc.

do repisiczed service agepl
hioes M. Graves
Bassenlew Firm

221 Nosb College Avenue
Fayeneville, AR 72701

Prizrsop Yarms, Inc.

oo yepisiercd service egent
Fav Wear

250 Sputk Main

Dezznu, AR 77722

Aviagen, Inc.

c/o registered service agent
The Corporstion Cornpany
425 W. Capriol Ave_ Ste. 1700
Litie Rock, AR 72200

Cal-Maine Foods, Inc.

c/o registered service agent
Toc Corparetion Company
425 W Capitol Ave Su. 1700
Lirde Rock, AR 7220)

Casgill, Incorporated

cfo registered service mgent
The Corporation Company
425 W Capito! Ave. Sie. 1700
Litde Rock, AR 72201

Cobb Vanoess, Inc

/o rcpistered service sgent
The Corporabon Compacy
73% First Netiona) Building
120 North Robinson
Oklrhorna City, OK 72102

Crorge’s Fanms, Inc.

o/o regisicred service egent
Jamcs M. Graves

Baseen Lzw Finn

221 North College Avenue
Faycneville, AR 72701

Simmons Foods, Inc.

¢o rcgistered service agent
The Corporztion Coppany
734 Firss Neganal Buildiog
120 N. Robinron
Cldzhorme Csty, OR 73102

Cal-Mainc Farms, Inc

c/o segistered service agent
The Corporation Comrpany
425 W Capiio} Ave Ste. 1700
Lirtle Rock, AR 72201

Ceb-Meine Foods, Inc.

cfo segistered servics apent
Thbe Comporation Company
735 First Navopal Buillding
320 Nonh Robinson
Didzhoma City, OK 73107

Curgilt Twrkey Production, LLC.
<o regisiered service apent

The Corporeton Cornpany

735 ¥irst Naniona! Building

120 North Robinson

Okleherma Ciry, OK 73102

Cobb-Viinoess, Inc.

¢/o regstesad service agent
The Corporzton Company
425 W Capita) Ave S, 1700
Linde Rock, AR 7220)

Peterson Farms, Inc.

co registered service ageo
The Corporztion Company
725 Firss NeSooal Beilding
120 N. Robinson
Oklahoma City, OX 73102

Simrnons Foods, loc.

/o repisiered service agent
Mark C. Simrmons

70 Box ¢3)

Siloam Springs, AR 72761

235N Lancows B, 5vTE 250, Oraskionma Ly, OK T3105- 2268 (405} 52164774 = Fax: {405 228 1857

e
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Tyson Chycken, Ioc.
c/orepisiered semnce zpem
Tot Corporaton Compeny
723 First Natjonal Buildizg
120 North Robinson
Oklaboms City, OK 73102

Tyron Poultry, Inc.
cforepsiaed service zgent

The Corperation Company
(22W._ Capitol Ave, Stz 1700
Linie Rock, AR 7220)

Willow Brook Foods, Inc.
/o segiriered service agent
Frank M. Evans, H}

1845 South Navonai
Springheld, MO 65804

Document 82

Document 3

Trson Clicken, Inc.

w0 regisiered service zpent
The Corporanion Corpeny
<23 W Capitol Ave Sie. 1700
Linde Rock, 2R 7220}

Tyson Pouloy, Inc.

oo rzgistesed s2rvice 2gent
The Corporztion Carmpany
735 First Natons} Building
120 North Rebinson
Oklaboma City, OK 73102

Willow Brock Foods, Inc.
c/o registered service agent
The Corposation Company
335 First Natienal Building
120 North Robinson
Oklahoma City, OK 73102

Page 38 of 83
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Tyson Food:, Inc.

o rcgutered service egent
The Cotporation Company

425 W. Capiiol Ave, Sie. 1700
Lirle Rock, AR 72203

Willow Brook Foods, Ing.

/o regsicred servioe agemt
The Corporaton Company
425 W Capitol Ave,,Swe. 1700
Lite Rock, AR 22201

* Additional addresses on page 6

Re: Notice of Intent to File Citizen Suit Pursuant to the Solid Waste
Disposal Act, 42 U.S.C. § 6972 (2){1){B).

Dear Responsible Party:

Plcase be advised that the State of Oklaboma ("State™) heishy gives minsiy daws notice in
accordance with the citizen suit provision: of the federal Solid Wasie Disposz) Act "SWDA"),
420U.5.C.§ 6972 ((a)(2 (B) and (b)XZ)A)) and applicabie federal regulations, of jis inient 10 file
suil against Aviagen, lpc., Cal-Mame Ferms, Inc., Cal-Maine Foods, Inc., Cargill, Inc Cargil)l
Turkey Production, 1L1.C., Cobb-Vanuess, Inc., George’s, Inc., ‘George’s Farms, Inc., Prierson
Fams, Inc., Simmors Foods, Inc., Tyson Chicken, Inc., Tyson Foods, loc., Tyson Pouluy, loc.,
and Willow Broock Foods, Inc. (hereinzfier the *Poultry Integrators”). The Poultry Integrators
bave contributed and are continuing 1o contribuie 1o the handling, storzge and/or disposal of solid
endfor hazzrdovs waste in a manner thai may and does present an ipuninen! znd subsiantial
endangerment to buman health and the enviroament in the Minois River Watershed located in
norihezstern Oklahoma and northwestern Arkansas (hereinafier the “TRW™),

Backeround

Millions of chickens and turkeyz, owned by the Poultry Integrasors, arc raised znauzily on
farms throughowt the IRW, and include, without limitation, birds raised for food products, birds
rzised for egg production and birds rarsed for breeding and resupply purposss. These “pouitry
growing operations”™ owned by, operzicd by, and/or under contract with the Poukry Intcgrators
geaerzie bundreds of thousands of ions of poultry waste for which the Poultry Iniegrators are
Jegelly iespornsible. Pouliry weste constituies solid end/or bazardous wasie pursvant 10 42 US.C.

86903(5) and (27).

Since approximately 1980, 3 has been the practice of the Poultry Integrators io d:spose of
TR WERE G 1anes Wik TEE TRW TIESUNIAE in (e T FelEssE 0f IS WENE ahd NSociEd” T

cxhibit "5
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rollutants, into ihe soils, groundwater and swizce walzrs of the JRW - a pracice which may 2nd
does present an irminent and substzatial endangerment to human heahth and the enviroament in
the IRW in violation of 42 11S.C. § 6572 {a)(1XB) and apphicable federal regulations.

The Poulzry litegrztors heve lopg knewm that pouliry wasie coptains a number of
consiituenis that can znd do czuse harm lo the environment and humen beaith. These
consiituents include, but are not Lmitzd to:

{8} Phosphoris end phesphorus compounds;
(b)  Nivogen and nitrogen compounds;

{c) Arsenic and arsenic compounds;

{d) Zine and zio¢ compounds;

{e) Copper and copper compounds;

nH Hormones;

(g} Annbiotics; and

{b) Microbial pathogens.

These constiuents of pouliry weste have been rejzzsed into the land and/or waiers of the
IRW by the disposal practices of the Poulty Integrators. The Pouigy Imezgrators” wesie
management and Cisposal practices, combined with their failure to respond adequately 1o the
costinved telease of pouliry waste inmio the JRW, preseni an imminent and substantial
endangermnent to human health and the enviroranent,

Solid Waste Disposal Aci

Section 7002 of tie SWDA provides that agy person iy commence 2 ¢ivil action against
any person “who har contnbuisd or who is contributing 1o the pas! or present handling, siorape,
iTeatrnent, transporiation, or disposal of eny solid or hazardous wasic which mzy present -an
tmmyieat 2nd subsiantiz) cedangerment to bealth o7 the environment, . "t 42 USC.
§6972(2)(1)(B). The Poulry Integrators have contribuied to the past apd present handling,
storzge, angd disposal of solid or hzzardous wasic that presents an imminent and subsizantial
endzngermient 1o humzn hezlth and the environment in the RW. The Poultry Inicgrators’ waste
mabagement and dispeszl practices have caused and will continue 1o cause the migration of the
pollutanis throughowt the weiers and natural resources in the [RW. These conditiors pose an
imminent and substaniiz] endangerment to bumap health and the environsment.

Unges ihe SWDA, the Pouluy Integrators ere responsible for the complete and promp!
cleanup of all comtaminziion resuling from the disposal and releases, es well a5 the Siate’s
atorney's feze and Bikgation experses. The State intends o stk injunciive relief pursvam 1o 42
U.8.C. § 6972 {2) 1equiring the Pouliry Iniegrators to immediate]y cease ail further disposal and

£xhibil 5"
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refezses of peulry wesie in and 1o the IRW in viclation of the SWDA, prevent forthey
encergenment of human heajth and the environment by underiaking 2 compiehensive cleanup
progam, and such othar relief 25 may be pecessery to zbate the bominent and substantial
endangerment of human health 2nd the environment.

Qther Lerai ] iability
In adciban to the foregeing, the State alleges that the marner ip which the Poultry
Integrators hzve disposed of and rcleased waste for which they are responsible into the
environment has resulted in violations of numerovs other federal and state statutes, federal and
state regulations, and common Jaw. Accordingly, the State also iniends to 2ssen actions for
sdditional 1emedies under other staie, federal and common law. By nottfying the Poultry
Integrators of its claims under SWDA, the State does not waive, but rather reserves, #s right lo

prsue additional claims against the Poultry Integrators under staie, fedesal and common law at
any time, including prior to the expiration of the Notce Perod described berein for the SWDA

claim.
SWDA Demand for Relief

Pursuant to the SWDA, the Stzle demands that the Poultry Integrators (1) immed:aiely
cease 2l disposal and releases of poultry waste to the environment in violation of the SWDA;{2)
immegiately assese the damage to the waiers and natwral resources of the State caused by
histoncal disposal and release of poultry weste; (3) develop and wnplement a plan for
comprenensive semediation of the waiers and cetural resowces of the State, mcluding 2l
ssdiments associated with the IRW; and (4) reimburse the State for past and future response
tosts, attorney’s fees and cosis.

The Staie is prepared 1o negotiate 2 prompt setdement that adeguaisly addresses ali of jes
claims under the SWDA. However, unless a binding settlement decres that addresses ail of the
State’s claims under the SWDA is eniered within 20 days of receipt of this lettes, the State wall
seek an order in U.S. District Coun requiring the Poultry Integrators 10 tzke al) neosssary
mzasuies 16 halt the encangerment of buman Lealth and the znvironment cavsed by the actions
described in this letier. In connection with the intended litigation, the State has retaipsd the
essistance of the law Nirms Hsted below,

Sincerely,

WA, Drew Edmondson
Oklahomez Attomey General

£ xhibat "5”
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Coursel fo: Plaintiffs:

Llovd Lzodreth
Tandeth Lew Fum
807 East B Siees
lenks, OK 74037
(918) 2960460

Kelly Mucier Bursch
Okiaboms Ohze of the
Antorncy General

4345 North Lincoln Bivd., Sie. 260

Oklaboma Cizy, OK 72105
{405) 5214274

& (By Registered Mail):
Atnzched Service List

Toc Bonorabie Brad Henry
Govzroor of the State of
CklabhomaGovanor's Office
Sase Caphol, Room 212

Oklaborm Cizy, Oklaboms 73105

Siephen L. Johnson
Aderunstrzion

Emvaronrreotal Protection A pency

Anci Rios Butiding
1200 Peons ylveniz Ave,, NW
Weshingion, DC 20460

The Hoporable Temry L. Pzach
Cosumissioner of Agriculnure
2803 North Lincein Boulevaid
Clkizhora Ciry, OK 73103

Tumethy Jonzs, Anomey for Tysop

Foods, Inc

Tyson Foods, Int.

2210 West Oakleawn Dive
Springdile, AR 72762

Fredemck Bske
Motley Race

F.0O. Box 1792

Mt Pleaseny SC 294465
{843} 216-5000

David Riges

Riggs, Abncy, Nzal, Turpen,
Onbisop & Lowis

The Frisco Buiiding

502 West Sixth Suzet

Tulsa, OK 74119

{918) 567-316)

The Beaoreble Mike Huckabee
Govonor of the Stzie of Arkancas
Governor's Offbce

State Caphtol, Room 250

Lirde Rock, Arkapsas 72201

Richard Gieen

Regionzl Administrator
Envirommena) Proicetion Agency,
Region 6

j44% Rass Avznue, Sune 1200
Dallas, TX 75202

Tne Hoporable Miles Tolben
Okiaborma Secietary of
Ecviromnent

3800 North Cless=n Boulevard
Oblahoww City, OK 73118

A. Scou McBamzl, Anoroey for
Peicasop Farmm, Inc

Joyee, Pral & McDamel, P.C.
F717 5. Bouldar Ave, Sie. 200
Tulsa, OK 74319

Jon Tucker, Anworacy for Cargill,

Inc.

Fhodzs, Ficronymes, Jones,
Tucker & Gable

100 Wen Fifth Strzet, Suiie 400
Tolse, OK 7412)

Drvid Page
Midle; & Kefler
222 K=nosha
Tulsa, OK 74119
{918) 7424460

The Honorabic ATbane Gonzales,
Esg.

United Stales Atlomney Genera)
950 Peomsylvaria Ave, NW
Washinpion, DC 20530-000)

Sieve Thormpson

Executive Director

Oklaborns Department of
Exvironmeniz] Quality

767 N. Robinson

P.0. Hox 1677

Oklaboma Ciry, OK 7310)-1677

joho Elrod, Atiorpey for Simmons
Foods, Inc,

Corner & Winess, PLLC.

100 W. Cepter St Suite 200
Fayetevills, AR 72701

Gery V. Weeks, Atiorney for
Grorpe's, Ioc.

Bassent Law Firm

PQ Box 3618

Feveneville, AR 72702
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* Addinonal Addressezs (by Regisiered Mayl)

las Paaton, CEO
Avipen, Ine

5018 Bradiord D, NW, S 2
AL 5805

Hursville,

Waren R Stadey, CHB-CEQ

Gicgory R Pege, COO
Cargili, Incorporated

13615 MeGinty Road West

Wayzan, MN 1539)

Muonty Henderson, Presidem
Gary-George, CEOQ

George's, log.

402 West Robizson Aveoue

Sprngdale, AR 72764

Todd Simmons, Presidem-COO

Buddy Pilgrim, CEO
Simmoons Foeds, Inc.

501 Nonk Hico

Sfleam Springs, AR 92761

Jobn Tysem, CHB-CED
Don Tyson, Principai
Rickard Bond, Presydem

Tyson Poultry, Inc.
2210 West Oaklzwn Drive

Springdsle, AR 72762

Fred R Adams )i, CHB-CEQ
Adolphus Beke, President & CQO
Cal-Main Farms, Inc.

3320 Woodiow Wikion, Ave,
Jackson, MS 39209

Jobo 1. O'Carsoll, Presidem
Cargill Terkey Pioduction, 110C
351 Nortt, Main Sireet

Wichita, KS 67202

Mooty Henderson, Presidem
Gary George, CEO
George's Farms, Inc.

402 Wzt Robinson Avenue
Springdalc, AR 72764

John Tyson, CHB-CEQ
Don Tyson, Principat
Richard Bood, Presidew
Tyson Chicken, Inc.

2210 West Oaklewn Drive
Sprinpdale, AR 72762

Mike Briggs, Picsident-COO
Willow Brook Foods, Inc.
<05 North Jefferson Steet
Springficld, MO 65806

Page B old

Fred R Adams 11, CHB-CED
Adolpbus Bakzy, Presideos & COO
Ca)-Maip Foods, Inc.

3320 Woodrow Wilson, Ave,
Jackson, MS 38209

Jimes Bzl), President
Coubb-Vaniess, Inc.

4703 Highway 412 East
Silosm Springs, AR 72761

Kerry Kinion, QOO
Blake Evans, CEQ
Peierson Fanm, Inc.
250 South Mzin Stect
Decann, AR 72722

tobo Tyyor, CHB-CED
Dan Tyson, Principal
Richerd Bond, Presidenr
Tyson Foods, Inc.

2210 West Gellawn Drive
Sprinpdale, AR 72762
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Amended Complaints, Counterclaims & Cross-claims
4:05-cv-00320- JOE . SAJ Atloiney General of the State of Oklahoma et alv. Tyson Foods, inc.

.S, District Court

Northerp District of Qklahoma

Naotice of Flectronic Filing

The following uansaction was received from Garren, Richard T eniered on 8/19/2005 at 10:34 AM CDT

and filed on B/19/2005
Attorney General of the State of Oklahoma €1 al v. Tyson Foods, Inc. et a}

Case Name:
Case Number: 4:05-cv-329
Filer: Attorney Genera) of the State of Qklahoma

Document Number: 18

Docket Text:
First AMENDED COMPLAINT with Jury Demand againsi all defendants {Re: |2] Complaint) by

Anorney General of the Stare of Oklahoma (With anachments) (Garren, Richard)
The following documeni(s) are associated with this transaction:

Document description:Main Docwment
Original NHlepame:n/a

Electropic document Stamp:
ISTAMP deecfStamp_1D=1058978411 [Date=8/19/2005] |FileNumber=349822-0}

[7059df31e90c4decb2020104db55bai 82267749887 f6c a1 3c223e22dce5c0d 1

27747e471a2e382397 524 dcca525]ee2d382¢4ab44179e372c4b99362]]

Document description:Exhibit Nonice of Intent 10 File Suit under the Solid Waste Disposal Act
Origipal filename:n/a

Electronic dorument Starmnp:

{STANMP deecfStamp_ID=105897841] [Date=8/19/2005} {FileNumber=349822-1)

[80c {1 4d2089bd7 {a9M123Cabf27e087¢a901 Oc2dbc€94e24512be 121 a30!Bie6c(2
(794ei7fb3bc67b4d1666a52920201664121722c4e95264567a76c259581])

4:05-¢v-32% Notice will be electronically mailed to:

Louis Werner Bullock  LBULLOCK@MKBLAW NET,
NHODGE@MKBLAWNET;BDEIONG@MXBLAW.NET

W A Drew Edmondson  fe_dockel(@ozg state ok vs,
diew_edmondson{@ozg.state ok.vs;suzy_thrash@ozag state .ok us.

Richard T Garren  rranenf@ngesabnev.com, delbis@nogsabney com

Dorothy Sharon Gentry  sgeptry@riggsabney.com, Juelinski@nggsabney.com

hiips: Vecf oknd.vscourts govicgi-binDrepaich.pl 737462 1053655828 871972005
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lames Randzl]l Miller

]

David Fhillip Pege  davidpzge@mklawtulsa.net, suziemilata@mklawiulsa net
MehvinDavid Riges  driges@riggszbney.com, pmurta@riggsabney.com
sharon K Weaver  sweaver@niggsabney.com, ajohnson@riggsabney.com

Douglas Allen Wilson  Doug_Wilson@nggsabney.com, pmurta/arggsabney.com

4:05-cv-329 Notice will be delivered by other meaps to:

Frederick C Baker

Motley Rice L1LC (Mount Pleasant)
28 Bndgeside Blvd

Mounit Pleasant, SC 29464

Willtarn H Narwold

Motley Rice LLC (Hariford)
20 CHURCH ST 17TH FLR
HARTFORD, CT 06103

C Miles Tolben

Secretary of the Environment
State of Oklzhoma

3800 NORTH CLASSEN
OKLAHOMA CITY, QK 73118

Elizabeith C Ward

Motley Rice LLC (Mount Pleasant)
28 Bndgeside Blvd

Moum Pleasant, SC 29464

hips:/ecioknd vscouns.govicgi-bin/Dispatch pi?374621053955878

millermiblaw net, smilata@miblaw.net;clzgrone@mkblaw net

Raobert Allen Nence  mance@niggsabney.com, juichinski@ripesabneyv.com
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FILED
JUN 13 2005

JNTHE UNITED STATES DISTRICT COURT phil Lombaidi, Cle-’;ﬂ_
FOR THE NORTHERN DISTRICT OF OKLAH (36, DISTRICT Ccou

1. STATE OF OKLAHOMA, ex rel.
W.A. DREW EDMONDSON, io his
capacity 28 ATFORNEY GENERAL OF
THE STATE OF OKLAHOMA and
OKIAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in hus capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE
STATE OF OKLAHOMA,

05CV0329 JoE- SAJ

Case No.
JURY TRIAL DEMANDED

Plaintifl,

=

)
)
}
)
)
)
}
)
)
)
)
)
)
)
TYSON FOODS, INC,, )
TYSON POULTRY, INC,, ) LCVR3.} Statement: This action is
TYSON CHICKEN, INC., ) relaied 1o City of Tulsa v. Tyson
COBB-VANTRESS, INC,, ) Foods, inc., 01-CV-0900-EA(C)
AVIAGEN, INC,, )
CAL-MAINE FOODS, INC,, )
CAL-MAINE FARMS, INC,, )
CARGILL, INC., )
CARGILL TURKEY )
PRODUCTION, LLC, )
10  GEORGE'S, INC,, )
1).  GEORGES FARMS, INC., }
12 PETERSON FARMS, INC., )
13, SDPMMONSFOODS,INC.,and )
14, WILLOW BROOK FOODS, INC., )
}
)

hali e - NN N

Defendants.
COMPLAINT
COMES NOW the Plaintiff, the State of Oxlahoma, £x 5el. W A Drew Edmondson, in
his capacity as Anomey General of the State of Oklahoma and Oklahoma Secreiary of the

Envionment C. Miles Tolbert in his capacity as the Trosize for Naturzl Resourcas for the Stale

of Oklahoma under CERCLA, and alleges 2s follews:
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v [

L NATURE OF TUE CASE
1. Millions of chickens znd turkeys, owned by the Pouliry Iniegraior Defendants, are

ratsed annually on hundreds of farms throughout the Tlinois River Watershed (the "IRW™), and
include, without limitation, birds raised for food products ("broders™), birds raised for egg
preduction ("lzyers™) and birds raised for bieeding and resupply purnases ("brecders” and
"pullets”). These "poultry growing operations” sesull in the generation of hundreds of thousands
of 1ons of poultry waste for which the Poultry Integrator Defendants ase jegally responsible. 1t
has been, and continues to be, the Poultry Integrator Defendants’ practice to store and dispose of
this waste on the lands within the IRW - a practice that has cavsed injury to the IRW, including
the biota, lands, walers and sediments therein. The Poultry Integrator Defendants are
responsible for this injury. Accordingly, pursuant 1o federal and staie law, the State of
Oklahoma brings this action againsi the Poultry Integrator Defendants secking, inter alia,
abaternent of these practices, expenses for assessing the injury and damage {0 the IRW
(including the biota, Jands, waiers and sediments therein) caused by these practicss, remediation
of the injury to the IRW (including ihe Tends, waters and sediments therein) caused by these
practices, damages for the lost value and resioration of the ratural resources of the IRW caused
by these practices, and equnable rehef.
IL JURISDICTION & VENUE

2. The State of Oklahoma is 2sserting claims under the Comprehensive
Envionmenial Response, Compensation and Liability Act ("CERCLA"), 42 US.C. § 9601, er
seq. The Siate of Oklahomas s, further, assenting claims under the federzl common law of

‘nuisance As such, this Court has jurisdiction over the subject matter of this lawsuit pursuant to
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IBUS.C §1331 and 42 V.S.C § 9515(b). This Court has supplemental jurisdiction over the
state law claims bemg 2sserted herein pursuant to 28 U.STC. § 1367.

3. The Staie of Oklzhome has sullered injury to the IRW, including the biota, lands,
waters and sediments theremn, 2s a result of the Povitry Integrator Defendants’ wrongful acts and
emissions. The IRW, including the lands, waters 2nd sediments therein, is situzted, in part, in
the Northern District of Oklzhoma. As such, venue is proper in this Court pursuant to 42 U.S.C.
§ 9613(b). Further, a substantial part of the cvents or omissions giving nise to the claims bzing
esserted herein occurred within the Northern District of Oklahoms, and a substantial part of the
property that is the subject to the action is sinvated in the Northern District of Okzhoma. As
such, venue 1s 2lso proper in this Cour pursuant io 28 U.S.C. § 1391{b).

4. Personal jurisdiction is properly exercised over each of the Poultry Integrator
Dedendants named herzin in that each has engaged in acts or omissions within and ocutside of
Oxlzhoma that have injured the IRW, including the biota, Jands, waters and sediments theiein, in
Ollahorna and / or hias delideraicly engzpged in significant activities in Ox!aboma amounting to
centinuous and systematic contacts with Oklahoma. See Fed. R. Civ. P. 4{e), (k).

11l. THE PARTIES

A, Plaintifr

5. The Staie of Oklzhoms is a sovereign sizie of the Umited States. The Staieof
Oklahoma, without limitation, hzs an interest in the beds of nzvigable nvers 1o their high water
mark, as well as all waiers unning in definite streams. Additionally, tbe Siaic of Oklahoma
holds all natwal resources, including the biota, fand, air and waters loceted within the political
boundanes of Oklzhoma in trust on behall of end for the benefit of the public. The State of

Oklzhioma, by and through its Arerney Genesal, brings this action ob #5 own behatf and 25

3
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naens patrise on behalf of the residents of Oklzhome. Attomey General W A Dyew
Edmondson, as chief faw officer of the Staie of Oklahoma, possecses cornplete dominion over
exvery lizigation in which he properly appears in the interest of the Siate of Oklahoma, whether or

not there is a relator o1 some oihier nominal pasty. Oklahoma Secretary of the Environment C.

Miles Tolbent is the duly appointed trustee for natural resources for the State of Oklahoma under

CERCLA.
B. Poultry Integrator Defendants
6. Poultry Integrator Defendant Tyson Foods, Inc. is a Delaware corporation with its

principal place of business in Arkansas. At times pertinent 1o this complaint, Poultry Inicgrator
Defendant Tyson Foeds, Inc, individually and / or by and through its duly suthorized agents,
servants, employees apd / or contractors who were and are acting in the course and scope of their
agency, servitude, employment and / or contracts and in the furtherance of the business of
Poultry Integrator Defendant Tyson Foods, Inc., has been engaged in poultry growing operations
in the IRW, and 1s responsible for the poultry waste created by these poultry growing operztions,
its handling and storage, and its disposal on ands within the IRW and the resultant injury 1o the
IRW, including the biota, lands, waters and sedimenis therein.

1. Poultry Integrator Defendant Tyson Poultry, Inc. is a Delaware corporation with
its principal place of business in Arkansas. Al times pertinent 1o this complaint, Poulry
Integrator Defendant Tyson Pouliry, Inc., individually and / ot by and through its duly
authorized agents, senvants, employees and / or contractors who weie and are acting in the
course and scope of their 2gency, servitude, employment and / or contracts and in the furtherance
of the business of Poultry Integrator Defencant Tyson Poultry, Inc., has been engaged in poudtry
growing operztions in the RW, and 1s responsible for she poultry waste created by these poulwry

4
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growing operations, 1ts disposal on lands within the IRW and the resultant Ny to the [RW
including the biota, lands, waiers and sediments therein.

g Poultry Integrator Defendant Tyson Chicken, Inc. is a Delaware corporation with
1s principal place of business in Arkansas. Al times pertinent to this complaint, Poulay
Integrator Defendant Tyson Chicken, Inc., individually and / or by and through its duly
authonzed agents, servants, employees and / or contractors who were and are acting in the
course and scope of their agency, servitude, employment and / or contracls and in the furtherance
of the business of Poultry Integrator Defendant Tyson Chicken, Inc., has been engaged in poultry
growing operations in the IRW, and is responsible for the poultry waste created by these pouliry
growing operations, its handling and storage, and its disposal on lands within the IRW and the
resultant injury 10 the IRW, including the biota, lands, waters and sediments thesein.

9. Poultry Integrator Defendant Cobb-Vantress, Inc. is a Delaware corporation with
s principal place of business in Arkansas. Al times pertinent 1o this complaint, Poultry
Integratoy Defendant Cobb- Vantress, Inc., individually and / o5 by and through iis duly
authorized agents, servants, employees and / or contractors who were and are acitag wn the
course and scope of their agency, servitude, employment and / o1 contracts and in the furtherance
of the business of Poultry Integrator Defendant Cobb- Vantress, Inc., has been cngaged in pouiwy
growing opezations in the [RW, and is responsible for the poulry waste created by these poultry
growing operations, iis handling and storage, and its dispesal on lands within the IRW and the
resullant mjury 1o the RW, including the biota, lands, walers and sediments therein.

10. Poulry Integrator Defendant Aviagen, Inc. is a Delaware corporahion with its
prnncipal place of business in Alabama. Al limes pertinent to this complaim, Poultry Integrator
Defeacant Aviagen, Inc., individually and / o1 by and through its duly a2uthonized agents,

5
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servants, employecs and / or contraciors who were and are acting in the course and scope of theyr
agency, servitude, employment and / or contracts and in the fustherance of the business of
Poultry Integrator Defendant Aviagen, Inc., has been enzaged in poultry growing operations in
the IRW, and is responsible for the poultry waste created by these pouliry growing operations, us
handling and storage, and its disposal on lands within the IRW and the resultant injury to the
[R'W, inciuding the biota, Jands, walcfs and sediments therein.

11, Poulty Integrator Defendant Cal-Maine Foods, Inc. is a Delaware corporation
with its pnncipal place of business in Mississippi. At times pertipent to this complaint, Poultry
Integrator Defendant Cal-Maine Foods, inc., individually and / or by and through its duly
avthonized agents, servants, employess and / or contractors who were and are acting in the
course and scope of their agency, servitude, employment and / or contracts and in the furtherance
of the business of Poultry Integrator Defendant Cal-Maine Foods, Inc., has been engaged in
poultry growing operations in the IRW, and is responsible for the poultry waste created by these
pouliry growing operations, its handling and storage, and its disposal on Jands within the IR W
and the resultant injury to the IRW, including the biota, lands, waiers and sediments thersin.

12. Foultry Integrator Defendant Cal-Maine Farms, Inc. is 3 Delaware corporation
with its principal place of business in Mississippi. Al times pertinent 1o this complaint, Poultry
Integralor Defendant Cal-Maine Farms, Inc., individually and / or by and through its duly
avihonzed agents, servants, employees and / or contractors who were and are acting n the
course and scope of their agency, servitude, employment and / or contracts and in the furtherance
of ihe business of Poultry Integrator Defendant Cal-Mzine Farms, Inc., has been engaged in

poultry growing operations in the IRW, and is responsible for the poultry waste created by these
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poutiry growing operations, its handling and storage, and i2s dispesal on lands within the IRW
and the resultant injury to the JRW, inciuding the biota, lands, waicrs and sediments therzin.

13, Poultry Integrator Defendant Cargill dnc. is a Delaware corporation with s
principal place of business in Minnesota. Al times pertinent to this complaint, Pouliry Integrator
Defendant Cargll, Inc., individually and / or by and through its Culy authornized agents, servants,
employees and / o5 contractors who were and are acting in the course and scope of their agency,
servitude, employment and / o1 contracts and in the furtherance of the business of Poultry
Integrator Defendam Cargill, Inc., has been engaged in poultry growing operations in the JRW,
and is responsible for the poultry waste crealed by these poultry growing operations, its handling
and storage, and its disposal on lands within the IRW and the resultant injury 10 the IRW,
including the biola, lands, waters and sediments therein.

14. Poultry lmegrator Defendant Cargil Turkey Production, LLC is a Delaware
corporation with its principal place of business in Minnesola. Al imes pertinent 1o this
complaint, Poultry Integrator Defendam Cargiil Turkey Production, LLC, individually and / or
by and through its duly authorized azents, servants, empioyees and / 01 contraciors who were
and are acting in the course and scope of their agency, servituge, employment and / or contracts
and in the furtherance of the business of Pouliry Integrator Defendant Cargill Turkey Production,
LLC, has been enpaged in poultiy growing operations in the IRW, and is 1esponsible for the
poultry wasle crearted by these poultry growing operations, its handling and storage, and its
disposal on lands within the IRW and the resultant injury 4o the IRW, including the biota, {ands,
walers and sedynents therein.

15 Pouliry Integrztor Defendam George's, Inc. is an Arkansas corporabion with its
principal place of business in Arkansas. At imes pertipent 10 this complaint, Poultry Integrator

7
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Defendam George's, Inc., individuzily 2né / or by and through its duly zuthorized agents,
servants, employees and / or contractors who were and are zcting in the course and scope of their
agency, serviiude, employment and / or contracts and in ihe furtherance of the business of
Poultry Integrator Defendant George's, Inc., hes been engaged in PouilTy growing operations in
the IRW, and is responsible for the poulty waste cieated by these poultry growing uperations, its
handling and storage, and ils disposal on lands within the IRW and the resuitant injury to the
IRW, including the biota, lands, waters and sediments therein.

16, Poulay Integrator Defendant George's Farms, Inc. is an Arkanses corporation
with its principal place of business in Arkansas. Af times pertinent 1o this complaimt, Pouitry
Integralor Defendant George's Farms, Inc_, individeally and / or by and tuough its duly
authonzed agents, servants, employees and / o1 contractors who were and are acting mn the
course and scope of thew agency, servitude, employment and / or contracts and in the furtherance
of the business of Poultry Integrator Defendant George's Farms, Inc., has been engaged in
poultry growing operations in the RW, and is responsible for the poultry wasiz created by these
pouliry growing operations, its handling and storage, and its dispesal on lands within the IR W
and the resultant injury to the IRW, including the biota, lands, waiers and sediments therein.

17. Poultry Integraior Defendant Peierson Farms, Inc. is an Arkanszs corporation
with its principal place of business in Arkansas. A1 times pertinent to this complamnt, Poultry
ntegrator Defendant Peterson Fanms, Inc., individeaily and / or by and through its duly
authonzed agents, servants, employees and / or contractors who were and are acting in the
cowse and scope of their agency, servitude, emplovinent and / of coniracts and in the further ance
of the business of Poultry Integrator Defendant Peterson Farms, nc.. has been zngaged in
pouliry growing operations in the RW, and is 1esponsible for the poultry waste created by these

)
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pouliry growing operations, its handling and sicrage, and 1ts dispesal on lands within the IRW
and the resultamt injury to the IRW, including the biota, lands, waters and sediments therein,

18. Poultry Integrator Defencant Summons Food, Inc. 15 an Arkanses corporation with
its principal place of business in Arkansas. Al imes pertinent to thes complaint, Poultry
Integrator Defendant Sinunons Food, Inc., individually and / o1 by and through 11s duly
authonzed vagenls, servants, employees and / or coniraciors who were and are acling in the
course and scope of their agency, servitude, employment and / or contracts and in the furtherance
of the business of Poultry Integrator Defendant Simmons Food, Inc., bas been engaged in poultry
growing operations in the IRW, and 1s responsibie for the poultry waste created by these pouliry
growing operations, its handhing and storage, and s disposal on lands within the IRW and the
resultant injury 1o the IRW, including the biota, lands, waiers and sediments therein,

i9. Poultry Integrator Defendant Willow Brook Foods, Inc. 15 a Missouni compoiation
with ils principal place of business in Missouni. Altimes pertinent to this complaint, Poultry
Integraior Defendant Willow Brook Foods, inc., individualiy and / o7 by and through its duly
avthonzed agents, servants, employees and / or coptraciors who were and are acting in the
course and scope of their zgency, senvitude, employment and /-or coniracts and in the furtherance
of the business of Pooluy Integrator Defencant Wilow Brook Foods, inc., hes been engaged in
poultry growing operations in the IRW, and is responsible for the poultry waste created by these
poultry growing operations, its handling and storage, and its disposal on lands within-the IR'W
and the resultant injury to the IRW, including the brota, lands, waters and sediments therein.

20.  Dcfendants ramed above are collectively referved 10 25 the “"Poultry Integrator

Delendants.”™
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1. Unless otherwize noied, cach and every count alleged herein 2pphies 10 cach and
every Pouliry Integrator Delendant.
IV.  FACTUAL ALLEGATIONS

A. The Hineis River Watershed

22 The 1,009,530 acre Minois River Watershed (TIRW") straddles the Oklzhoma-
Arkansas border. The approximately 576,030 acres of the IRW that are located in Okdaboma
include portions of Delaware, Adair, Cherokee and Sequoyah counties. See Fxhibit 1.

23. Within the IRW are the lilinois River, as well as its majos tibutanes, the Rason
{a/k/a Basren) Fork River, the Caney Creck and the Flint Creck. Appraximately 70 miles of the
Nlinois River have been designated by the Oklahoma Legis!ature s a Scenic River Area.
Addiiionally, approximaiely 35 miles of the Baron Fork River and approximaiely 12 miles of the
Flint Creek have been designated by statute as Scenic River Areas.

24. The designation as "Scenie River Areas™ reflects a recogmtion by the Oklahoma
Legisiature thal these nivers and sireams "posscss such natural scenic beauty, water conservation,
fish, wildlife and owidoor recreation values of present and future benefit to the people of the state
that 1t is the policy of the Legislature 1o preserve these areas for the benefit of the peopie of
Oklahoma.”

25. The Minots River and its tributaries are viewed 2s outsianding waier resources
for, irter alia, recreation, fish and wildlife propzgation and aesihetic values.

26. The Hlinois River {eeds into the 12,900 acre Tenkiller Ferry Lake, which has been

described as “the emerald jewel in Oklaboma's crown of lzkes.”
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27. Among the jecreationzl uses for which the resousces of the iilinois River, its
inbutanes, Tenkilier Ferry Lake and ihe adjoining lands Lave been justly noted are floating
{canocs, kayaks and rafls), fishing, camping, swimming, diving, hiking and sightseeing.

28. Addivonally, the waiers of the IRW have been vsed, and are used, and may in the
future be used as a source of drinking waler.

29, Inrccent years these resources have been and are continuing to be polluted and
degraded, and their uses have been and are continuing to be injured and impaired.

30. This pellution of and injury to the IRW, including the biola, 'ands, waters and

sedyments therein, are indivisible,

31, The Poulury Integraior Defendants, by virtue of their improper poultry waste
disposal practices, are responsible for this pollution of, as well as the dzgradation of, impairment
of and injury to the IRW, including the biota, lands, waters and sediments thesein.

B. The Paultry Integrator Defendants' Domination and Control of the
Actions and Activities of Their Respective Pouliry Growers

32. Each of the Poultry Iniegrator Defendants is in the business of producing poultry
and / or poultry products for sale and use / consumption in the United States and internationaRy.

33 Each of the Poultry Integrator Defendants is intimately involved in and conirols
each stage of the poultry growing process,

34 Each of ihe Pouliry Integrator Defendants raises its birds itself and / o1 contracts
with "growers” to raise its birds.

35 The contracts establishing the growing arrangements berween ihe respective
Poultry Integyator Defendants and thew poultry growers are presented to the poultry growers

with no opportunity io negotizie their essential tenms, and constitute contracts of adhesion.
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36 Undar the ierms of a fypical contract fos broilers, for e ampiz, a pouliry growey
agrees 10 rase to adulthood a Nock of chicks and / or poults beionging 1o a respective Poultry
Imegrator Defendant.

37, Each of the Poultry Inicgraior Defendants supplies the chicks and / or poulls {0 jts
fespective poultry growers, and picks up the birds from its respeciive pouliry growers when the
birds reach maturiry.

38. The birds are owned by the respective Poultry Integraior Defendants throughout
the entire growing process.

39, Additionally, zach of the respective Poultry Integrator Defendants jormulates,
provides and owns the feed thal is =4 (o its birds dusing the gowing process. The constituents
found in poulry waste are influenced by the feed formulas.

40. Further, each of the Pouliry Integrator Defendants dictaies to jis respective
poultry growers all aspects of the care ang handling for its birds. Specifically, zach of the
Pouluy Inicgraior Defencants dictates 1o its respective pouliry growers, withou! limitation

a. the type of the buiidings, equipment and other facilities vsad in the

poultry grower’s operation;

b. the feed 1o be {ed 10 the binds;
<. the feed supplements to be fed io the birds;
d the medications and vaccirations o be provided 1o the birds; and
c. the environmental conditions under which the birds are raised.
41 Dunng the gowing process, each of the Pouliry iniegraior Defendants makes

pumeroes peredic site Visits 1o 1S tespective pouitry growers’ poultry growing operatiors to
cnsure compliznee wilh its dictates regarding the care and handling of ity birds.

12
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42. Each of the Pouliry Iniegrator Defendams is simmilarly intirsately involved in and
controls each stzge of the poulry grawing process with respect 1o layer, breeder and pullet
£rawing operations.

43, In sum, each of the Poultry Iniegrator Defendants so dominaies and controls-the
actions and aclivities of its respective poultry growers that the relationship is not one of
independent contracior, but rather one of employer and employee or one of pnncipal and agent,
and ore of owner, operalor or arranger of poultry waste under CERCLA.

44, Altemalively, even should the relationship with the Pouliry Integrator Defendants
be one of independent contractor, the Poulry Integrator Defendants have known and have kad
reason to know that in the ordinary course of the pouitry growers raising birds in the usual and
prescribed manner pouliry weste will be handled and disposed of in such a manner to cavse
injury to the IRW, including the biota, lands, waters and sediments therein, and therefore the
Poultry Integrator Defendants are fegally resporsible for their respective poultry growers'
poultry wasle and its environmental impacts.

45, Additionally, many of the Poultry integrator Defendants themselves ow poultry
grawing operations. Al these operations, 100, the respective Poultry Integrator Defendants
control all aspects of the care and handling of the birds and are, therefore, OWNESS, DPETralorns of
arrangers of poultry wasie under CERCLA,

C. The Poultry Integrator Defendants’ Pouktry Waste Geperation

46.  Pouliry gowing operations within the IRW are estimated to generate hundreds of
thousands of 1ons of pouliry wasie per vear.

47. Because each of the respective Pouliry Irtegrator Defendamts at all iimes owns jis
birds being raised within the IRW, becavse vach of the respective Pooltry Inteprators at 2l times

13
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farmulates and owns the feed being fed 10 its bisds being raised within the IRW, and because
cach of tie respective Pouliry Integrstor Defendants af all times so dominates and controls the
actions and activities of is respective pouliry mowers with respect 10 the growing of iis birds 2
well 25 contolhing its own poultry growing operations, the Poultry Integrator Defendants are
responsible for the sale handling and disposal of the poultry waste generaied in the course of the

poultry growing operations associated with their respective birds.

D. The Poultry Integrator Defendants’ Improper Poultry Waste Disposal
Practices and Their Impaci

48 Each of the Pouliry Integrator Defendants has fong known that it hes been and
continues 1o be the practice to routinely and repeatedly improperly store the pouliry wasie
generated in the course of its respective growing operations on lands within the TR W. See, .e.2.,
Exhibit 2.

49. Each of the Poultry Integrator Defendants has Jong known that it has been and
continues to be the praciice io dispose of the poultry waste generated in the course of its
respeclive growing operations by routinely and repeatedly applying it-to Jands within the IR W.
See, e.g., Exhibil 3.

50. Each of the Poultry integrator Defendants has fong known that the application of
pouliry waste 1o Jands within the IRW, in the amounts that it is applied, is in cxcess of any
agronomic need and 15 not consistent with good agricultural praciices and, 25 such, constituies
waste dispesal rather than any normal or appropriate 2pplication of fertilizer.

51. Each of the Pouliry Integrator Defendants has long known that the application of

its pouliry wasie 10 Tands within the IRW | in the amounts that it is apphied and with the

id
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Sequency that i1 is applied, far excesds the czpacity of the soils and vegetation to zhsarb those
rutrients present in the poultry waste.

52. Each of the Poultry Integrator Defendants has long known that these pouliry
waste dispesal practices lead to the run—ofT and release of large quantitizs of phesphorus and
other hazardous substances, pollutants and contaminants in the pouliry waste onto and from the
fields and into the waters of the [RW.

53 Each of the Poultry Integrator Defendants has Jong known that the application of
poultry waste to Jands within the IRW causes ‘arge guantities of phosphorus and other hazardous
substances, pollutants and contaminants 10 accumulaie in the soils. At many locations,
phosphorus and other hazardous substances, pollutants and confaminants have built up in the soil
1o such an exten! that, even withowt any additional application of poultyy waste 0 the tand, the
excess residual phosphorus and other hazardous substances, pollutants and contamirants wil)
continue 10 run-off and be jeleased into the waiers of the IRW in the future,

54, Despite this knowledge, each of the Poultry {niegrator Defendants has, by virtue
of its contracts, arranged for its respective growers 1o take possession of the poultry wasie
coming from s birds. Each of the Poultry Integrator Defendants hzs made this arrangemenl
with full knowledge that the growers were annually placing hundreds of thousands of tons of
their poultry waste directly on the ground and that these actions would lead 10 the run off and
release of phosphorus and other hazardous substances, pollutants and conraminants inio the
lands and walers of the IRW.

35, Simply pin, each of the Poultry Integrztor Defendants has long known that
poultry wasie 1s an enormous contribuior 1o phosphores and other polluiion in the (RW.
Nevertheless, cach of the Pouhiry Integrator Defendants continucs to allow large amounts of us

15
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respective poultny wasie lo be improperly siored and appited on lands within the IRW zach year
(herenafier "poultry wasie disposal practices™),

56, The Pouliry Imlegra:or Defendants’ poultry wesie disposal practices are not, 2nd
have not deen, undertaken in conformity with federal and siate laws and regulations.

57, In sum, cach of the Poultry Integrator Defendants has leng known that such
poultry waste disposal practices present the threal that constituents of pouitry waste will run off
and be released into and from the land 1o which the poultry waste is applied thereby poteniially
adversely impacting the IRW, including the biota, lands, walers and sediments therein, and that
such practices have in fact resulted in constituents of poultry waste running ofT and being
released into and from the tand 1o which the poultry waste is applied thereby adversely
impacting the IRW, including the biota, lands, waters and sediments therein.

58. Each of the Pouitry integrator Defendants has long known that poultry wasie
contains a number of constituents that can and do cause harm to the eovironment and pose

human health hazards. These constituents include, but arc not limited 1o

a. phosphorus / phosphorus compounds;
b. nitrogen / nitrogen compounds;
c. arsenic { arsenic compourdls;
d. zine / zint compounds;
€. copper / copper compounds;
f. hormones; and / or
2. microhal pathogens.
59. The Jands and wasiers inthe IRW in fact contein elevated levels of a number of

such consiHoents.,
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60, The clevated 1zvels of such constituents in the IRW including in the lands, waters
and sediments therein, as well as the resultant ijury to the IRW, including the biota, lands,
waters and sediments therein, have been caused by the Pouliry Integraiar Defencants’ Improper
poultry waste disposal practices,

61, Phosphorus / phosphones compounds and nitrogen / pitiogen compounds have
becn designated as hazasdous substances under CERCLA. Elevated jevels of phosphorus /
phosphorus compounds, as well as elevated levels of nitrogen / niirogen compounds, can cause
penodic algac blooms, excessive aleal growths, hypolimnetic anoxia and other adverse impacits,
and have in fact caused periodic algae blooms, excessive algal growths, hvpolimnetic anoxia and
other adverse impacts in the waters of the IRW, resulling in evtrophication, a degradation in
water quality and sediments, injury to biota and impaired uses. See. eg.. Exhibit 4.

62. Cenrtain arsenic / arsenic compounds, zinc / zinc compounds, and copper / copper
compeunds are 2lso designated 2s hazardous substances under CERCLA. Elevared
concentrations of arsenic, for example, have been shown to cavse cancet, as well as adverse
effects 10 the gastrointestinal tract, the cardiovascular sysiem, biood, ihe liver, the lungs, skin
and the nervous syslem, in humans. Elevated concentrations of zine have been shown to cause
adverse effects to the gastrointestinal ract 2nd blood in humans. Elevated concentrahons of
copper have been shown (o cause adverse effects 10 the gastrointestinal tract in humans,
Additionally, elevated concentrations of these metals may be 10xic 0 sensitive terrestrial, aauatic
and sediment species.

63, Elevated levels of hormones, including estradiol, in rivers, streams and {akes
CZUSE -- even 1 VerY Jow concentrations — adverse effects on the reproguciive biclogy of fish

and other aguatic vericbrale species.

17



Case 4:05-cv-00329-GKF-PJC  Document 229-2 Filed in USDC ND/OK on 03/15/2006 Page 62 of 83

Case 4:05-cv-00329-JOE-SAJ  Document 82 Filed in USDC ND/OK on 10/04/2005 Page 18 of 35

64. Elevated levels of microbial pathogzens, including 2. coli and other coliforms,
carnpyiobacter, enterococct, yersinia, clostridium, salmonciia and stapbylococcus, are known o
be present in poultry waste. These microbial pathogens are toxic and can cause illness when
they are ingested by human beings and biota.

E. The Reason for This Lawsuit

65. In a recent advertisement published in Oklahoma, certain of the Pou liry Infegrator
Defendants admutied that one sowrce of excess nutrients in the waters of ezsiern Oklahoma 1s
poultry waste.

66. Additiorally, in a recent open letter published 10 ihe citizens of Oklahoma, certain
of the Poultry Integrator Defendants admitted that their poultry wasie "poientially impacy 5] the
health of the rivers and streams that lie within {Okiahoma's Scenic River Waiersheds].”

67.  lnthat same open letter, certain of the Poultry Integrator Defendants further
admitted that 1bey "we prepared to do {their] part to take care of ihe poultyy porions of the

nutrien! equation.”

68. To daie, however, the Pouliry Iniegrator Defendants’ actions hzve not matched
this rhetonc. By companison, other major industries jn OkJahoma have long accepted
responsibility for the proper manzgement and disposal of wastes that are generaled by their
business 50 as not 1o cause any relezse to the environment.

69.  Indeed, ihe Poultry Integrator Defendants continue with their improper poulisy
waste disposal practices 1o this day. Accordingly, the Staie of OkJahoma has been forced 10

bring this lzwsuit 2gainst the Pouliry Integraior Defendants 1o protect and restore the IRW,

micluding the biota, land 2nd waters therein.
B
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v, CAUSES OF ACTiON
A Count 1: CERCLA Tost Recovery — 42 US.C. § 9607

70. The Stzie of Oklahoma realleges and incorporates herein the ioiegoing allegations

of this Complaint, and further alleges a< follows:

71. By and through the Pouliry Integrator Defendants’ activities and operaiions,
“hazardous substances” within the meaning of CERCLA, 42 US.C. § 9501(14), including but
not imited to phosphorus and phospborus compounds, nitrogen and nitrogen compounds, zine
and zinc compounds, copper and copper compounds and arsenic and arsenic compounds, were
disposed of in the IRW, including the Jands, waters and sediments therein, resulting in “relezses”
and/oy "threatened releases” of hazardous substances within the mcamung of CERCLA, 42 U.S.C.
§ 9601(22), imo the IRW, including the lands, walers and sediments therein,

72. The IRW, including the lands, waters and sediments therein, constitutes a "siie of
area where a hazardous substance . . . has been deposited, stored, d:sposed of, or placed, or
otherwise come 1o be located; . .. " and, as such, constitutes a "facility” within the mcanmng of
CERCLA, 42 U.S.C. § 9601¢9). Furthermore, the grower buiidings, structures, instai’aiions and
equipment, as well as the land 10 which the poultry wasie has been applied, also constitute 2
“facilny” within the mzaning of CERCLA, 42 US.C. § 9601 (9), from which the "relezses” and /
or "threatencd releases” of "hazardous substances” into the [RW, ncluding the lands, waters and
sediments therein, resulted.

73. Each of the Poulry integrator Defendants is 3 "person” within the meaning of

CERCLA, 42 U.S.C. § 9601(21).

74. The Poultry Integrator Defendants are covered persons within the meaning of

CERCLA, 42 U.S.C. § 9607(a), in it they, tndividuoally and colleciively, have zrranged for the

19
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@:spesel of thewr pouliy waste which contains hawardeous substances, including but not limited iq
phosphorus and phesphorue compounds, nitrogen and nitrogen compounds, zinc and zinc
cernpounds, copper and copper compounds and arsenic and arsenie compounds, which has bes
released to and within the IR'W, including the lands, waters and sediments therein, and these
hazardous substances have been released within the IRW, including ihe lands, waters and
sediments therein.

75. Additionally, tbe Poultry Integralor Defendants are covered persons within the
meaning of CERCLA, 42 U.S.C. § 9607(a), in that they, individually and collectively, have been
owners and / or operators duning the time their pouliry waste containing these hazardous
substances was generated and disposed of and released into the IRW. including the lands, waters

and sediments therein.

76. As a resull of responding (o these releases or threalened rejeases of hazardons
substances by the Poultry Integrator Defendants into the IRW, including the iands, waters and
sediments therein, the State of Oklzhoma has incurred, and will continue io INCus, necessary
Tesponse Cosls in a manner consistent with the National Contingency Plan {"NCP"), or
altematively, in a manner not inconsistent with the NCP. These cesls include, but are not limited
10, costs of monitoring, essessing and evaluating water quality, wildlife and bjota in the IRW.

7. Accordingly, the State of Oklahoma is entitled 10 recover fom the Poultry
Integraior Defendants, jointly and sevesally, all of the Staic of Oklahoma’s past and present
pecessany response costs under CERCLA § 107, Further, the Stase of Oklahoma is eniitied 10 a
declaralory judgnent holding the Pouliry integraior Defendants fiable, jeinily and severally, for

all future necessary response costs incurred by the Staic of Oklahoma.

0
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B. Count 2; CERCLA Natural Resource Damages — 42 U.S.C. § 9407

/8. The State of Oklaboma realleges and incorporates herein the foregoing allegations
of this Complaint, and further alleges as follows:

79. The Oklahoma Secretary of the Environment, acting on bekalf of the State of
Oklahoma, is the designated CERCLA trusies for "natural resourcas” in, belonging to, managed
by, held in trust by, appertaining to or otherwise controllad by the State of Oldahoma and shal)
assess damages to natural resources for purposes of CERCLA for those natural resources under
their trusteeship.

80. By and through the Poultry Integrator Defendants’ activities and operations,
"hazardous substances” within the meaning of CERCLA, 42 US.C. § 9601(14), including bu
not limjted to phosphorus and phosphorus compounds, nirogen and nitrogen compounds, -2inc
and zinc compounds, copper and copper compounds and arsenic and arsenje compounds, were
disposed of in the IRW, including the biota, lands, waiers and sediments therein, resulling in
“releases” and/or "threatened releas=s” of hazardous substances within the meaning of CERCLA,
42U.5.C. § 9601(22), into the IRW, including the lands, waters and sediments therein.

8. The IRW, including the lands, waters and sediments therein, constitutes a “site or
arca where a hazardous substance . . . has been Geposiled, stored, dispased of, or placed, or

otherwise come to be located; . . . .~ and, as such, constitutes a "{acility” within the meamng of

CERLCA, 42 U.S.C. § 9601(9). Furthermore, the gower buildings, struciures, installations and
equipment, as well as the land (o which the poultry waste has been applied, also constitute 2

"faciliny® within the mezning of CERCLA, 42 US.C. § 9601(9). from which the “relezses” and /
or "threatened releases™ of "hazardous subsiances” into the IRW including the lands, waiers and

sediments therein, resulied.
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82, Each of the Poulty Integrator Defencants is a "person” within the meaning of
CERCLA, 42 US.C. § 5601(21).

83 The Pouitry Integretor Defendants are covered persons within the meaning of
CERCLA, 42 U.5.C. § 950G7(a), in that they, individually and collectively, have arranged for the
disposal of their poultry waste which contains hazardous substances, including bot not limited to
phosphorus and phosphorus compounds, mitrogen and nitrogen compounds, zine and zinc
compounds, copper and copper compounds and arsenic and arsenic compounds, which has been
released to and within the IRW, including the Jands, waters and sediments therein, and these
hazardous substances have been released within the IRW, including the Jands, walers and
sediments therein.

84. Additionally, the Poulry Integrator Defendants are covered persons within the
meaning of CERCLA, 42 U.S.C. § 9607(a), in thai they, individualy and collectively, bave been
cwness and / or operators during the time thewr poultry waste containing these hazardous
substances was generated, disposed of and released into the IRW, including the lants, walers and
sediments therein.

85. As a resull of the release of hazardous subsiances by the Poultry Integrator
Defendants into the IRW, including the lands, waiers and sediments therein, there has been
injury to, destruchion of, and loss of natural resources in the IRW, including the jand, fish,
wildlife, biota, air, water, ground waler, dnnking water supplies and all other such resousces
therein, for which the Oklahoma Secretary of the Environment is trustee on behalf of the Staic of
Oklahoma.

86 This injury to, destruction of, and jess of ratural vesources in the IRW, inciuding
the land, fish, wildlife, biota, air, water, ground wales, drinking waier supplies and al) other such
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resources therein, for which the Oklshoms Secrztary of the Environment s rustee on behalfl of
the State of Oklahoma is continuing.

87.  The natral resources that have been and eontinue to be imywed, destroyed, or Jost
as a result of the release of hazardous subsiznces by the Poultry Integrator Defendants include,
but are pot limited to the land, fish, wildlife, biota, air, water, ground water, drinking water
supplies and all other such resources belonging to, managed by, held in trust by, appertaining to,
or otherwise controlled by the State of Oklahoma.

8. The State of Oklahoma has incurred reasonable and necessary costs to assess and
cvaluate this injury, destruction and loss of the natural resources.

&9, Accordingly, the Poulry Integraior Defendants are joinily and severally hisbic to
1he State of Oklahoma and the Oklahoma Secretary of the Environment zs trusiee under
CERCLA 107 for damages for injury to, destuction of, and loss of ihese patural resources in the
[RW, including the land, fish, wildlife, biota, air, water, ground water, dnnking water supplies
and 21 other such resources therein, including but not limited o {a) the cost to resiore, replace,

o1 acquire the cquivalent of such natural resources: {b} the compensable value of Jost services
resolting from the injury to such natural resources; and {c) the rezsonzble cost of assessing injury
to the natural resources znd the resulting damages.

C. Coupt 3: State Law Nuisance

o0. The Staie of Oklahoma realleges and incorporates herein the foregoing zllegations
of this Complaint, and fusther allepes 25 folows:

91. As 2 result of their pouliry weste disposa) practices, the Poultry Integrator
Deiendants have intenticnally caused an unrezsonable invesion of, imerference with and
impzirmen of the State of Oklzhorma's 2nd e public's bepeficial vse and enjeyment of the IRW,
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intluding the biota, lands, waters and sediments therein, thereby cavsing the Staie of Dk'ahoma
and the pubhcinconvenience, annoyance, impairment of use, inierference with enjoyrment, and
other injury. This wrezsonable and intentional invasion of, interference with and impzirment of
the State of Oklahoma’s and the public’s beneficial vse and enjoyment of the IRW, including the
biota, lands, waters and sediments therein, by the Poultry Integrator Defendants continues to this
day.

92, Additionally, as a result of their poultry wasie disposal practices, the Poultry
Integrator Defendants’ wrongful conduct has caused an urucasonabie and substantial danger to
the public's health and safery in the [RW, including the lands, waiers and sediments therein.

This unseasonable and substantial danger io the public's heakh and safety in the IRW, including
the lands, waters and sediments therzin, by the Poultry Integrator Defendants continuves 10 this
day.

93 Such conduct thereby constitules a privaie and public nuisance under anplicable
state lew. The nuisance and injuries cavsed thereby are substantial, tangible, continuing, and
both temporary and peranent. The continuation of such conduct threatens imzparable harm.

94, The Poultry Inicgrator Defzndants have a1 all times pertinent 1o this complaint
known that an invasion of, interfercnce with znd impairment of the Stzie of Oklahoma's and the
pubhc’s benehicial use and enjoyment of the IRW_including the biota, lands, waiers and
sediments therein, as well as the creation of an unreesonable and substantial danger 10 the
public’s health and safety, have resulted from, or have been substaniially certain to resuit from,
their wrongful poultry weste disposal practces.

55, Further, by stansie, the Pouliry Inlegrator Defendants’ pollution of the waters
within the IRW znd placement / contribution 1o the placement of poultry wastes wheie thev are
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likely 1o czuse pobution of the IRW including the Yancs, waters and sediments thesein,
consihute a public nuisance per se pursuant to 27A Okla. Stat § 2-6-105,

96.  Yel further, by statuie, the Pouliry Iniegrator Defendants are subject to the
jurisdicnion of the Oklahoms Depariment of Agriculiure, Food, and Forestry pursuant 4o the
Oklzhoma Environmeniz! Quality Act and, as such, their pollution of the land and waters within
the IRW constitutes a public nuisance per se pursuant io 2 Okla. Stat. § 2-18.3.

97.  Byrzason of the foregoing, the Siaie of Oklzhoma is entitled 10 equiisble relief,
including but not limited to an injunction requiring each and all of the Poultry Integrator
Defencants 1o zhate their pollubon-cavsing conduct --including Lmunediate cessation of all
releases of poultry wasle constituents to the soils znd waiers of the Siate of Oklahoma -- 10
rermnedisie the IRW, including the Jands, waters and szdiments therein, and (o pay all costs
sssociated with quaniifying the amount of rermediation and natural resource darnages as well -as

the amount of ratura] resource damages itself.

9E. By resson of the foregeing, the Steie of Oklahoma has also incuned, and will
incw in the future, damages, including specizl and direct damages, costs and sxpenses 2s a result
of the nuisance for which it is eniitled 10 receive compensation and reimbwsement fom the
Foultry Iotegizior Defendants, jointly and severally.

99.  Exemplary and puntiive damzges should 2150 be zv-arded bzsed on the Poudtry
Inicgrator Defendants’ reckless and inenuonal indifference <o end disregard of the public's
health and szfzty 10 the IRW, including the lands, waiers and sediments therein.

100.  The State of Oklzhoma is further entitied 1o 5e2s0nable attoneys’ fees, court costs

2nd interest pussuerd 10 12 Okla, St § 940
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D. Count 4: Federal Common Law Nuisapce

101, The State of Oklahoma realleges and incorporates herein the foregoing allegations
of this Complaint, and further alleges 25 follows:

102.  Asaresultof tiewr poultry wasie disposal praciices, the Poultry Integrator
Defendants have inientionally caried on an acuivity thal has cavsed and is causing an
unreasonzble invasion of, interference with, impairment to, inconvenience 1o, annoyance (o and
injury to the State of Oklahoma and the public's beneficial use and enjoyment of the IRW,
including the biota, lands, waters and sediments therein.

103, Addmonally, 25 a sesult of their poultry waste disposal practices, the Pouliry
Integrator Defendants have intentionally carnied on an activity that has significantly threaiened
to cause and is significantly threatening to causc an unreasonable invasion of, interference with,
impairmenl 1o, inconvenience o, annovance to and injury fo the State of Ok!ahoma and the
public's beneficial use and enjoyment of the IRW, including the biota, Jands, waters and
scdunents therein.

104, Yurthermore. es a result of their poultiy waste disposal practicss, the Poultry
Integrator Defendants have intentionaily carnied on an activiiy that has caused and is causing
unrezsonable and substantial danger fo the public’s heaith 2nd safery in the IRW, including the
lands, waters and sediments therein.

i05.  Addimonally, as aresult of their poultvy wasie disposal practices, the Foukiry
Integrator Defencants have inientionally camed on an activity that has significantly threatened
10 cause and ts significamly threaiening 1o cause unreasonablie and subsiantial danger to the

public’s health and salety in the IRW including the lands, waters and sediments therein.
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106, Such conduct thershy constituics a nuisance under applicable federal law., The
injuries caused thereby are substantial, tangible and continuing, and are both termparary and
permanent. The coniinuation of such conduct threatens imeparable harm.

107.  The Poultsy Iniegzator Defendants have at all times pertinent {o this complaint
knewn that an invasion of, inierference with and impairment of the State of Oklalioma's and the
public’s beneficial use and enjoyment of the IRW, including the bioda, lands, waters and
sediments therein, as wel] as the creation of an unreasonable and substanhal danger to the
public’s health and safety, have resulied from, or have been substantially ceriain o result from,
their wrongful poultry weste disposal practices.

108. By reason of the foregoing, the State of Oklaboma is entitled 1o equitable sebef,
including but not limited 10 an injunction requiring cach and ali of the Pouliry Iniegraior
Defendants 10 abate their pollution-causing conduct, to remediate the IRW, including the lands,
waters and sediments therein, and to pay all costs zssociated with quantifving the amount of
remediation and natural rzsource damages as well as the amount of naiural resource camages
1tself.

109. By rezson of the foregoing, the State of Oklahoma has also incurred, and will
incur in the future, damages, including special and direct damages, costs and expenses 2s a resuh
of the nuisance for which it is entitled 10 receive compensation and reimbursement {rom the
Poultry Integrator Defendants, jointly and severally.

110.  Exemplary and punitive camages should also be awarded based on the Pouliry
Integrator Defendants’ reckless and intentional indifTerence 10 and disregard of the public's

health and safeiy in the IRW, including the lands, waters and sediments therein.
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E. Counta: Trespass

11k, The State of Oklahoma reallepes and 1ncorporates herein the foregoing allegations
of this Complaint, and further alleges 25 Tollows:

112.  The Poultry Integrator Defendants’ poultry wasie disposal praciices have resulted
inan actual and physical invesion of and interference with the State of Oklahoma'’s property
interests in the IRW, including the biota, lands, walers and sediments therein. This actual and
physical invasion of and interference with the State of Oklahoma's propesty interests in the IRW,
including the biota, lands, waters and sediments therein, by the Pouitry Integrator Defendants is
continuing.

113.  The Poultry Integrator Defendants have known that their poultry waste disposal
practices have resulted in or have been substantially certain to result in an actual and physical
invesion of and interference with the State of Oklahoma's property inlerests in the IRW,
incJuding the biota, lands, waters and sediments therein, and thus have been and continue (o be
intentional.

114, This actual and physical invasion of and interference wiih the State of
Oklahoma's property interests in the IRW_ including the biota, lands, waters and sediments
therein, by the Poultry Integrator Defendants have been, and continuc io be, without authonty or
consent.

115.  Such conduct thercby constitutes a irespass under zpplicable siate faw. The
irespass and injuries caused thereby are subsiantial, tangibie, continuing, and both temporary and
permanent. The contintation of such conduct thueatens reparabie harm.

116. By reason of the foregoing, the State of Oklahorna 1s entitled to equitable relief,
including but not imited to 2n injunction requiring cach and all of the Poultry Integrator
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Defendants to abaie their polution-cavsing conduct, 10 remediaic the IRW, including the Tands,
witers and sediments therein, and 1o pay all costs asseciated with guantifying the amount of
remediation and natural resource damages 25 well 25 the amount of natural resowrce damages

itself.

117. By rezson of the foregoing, ihe Siaie of Oklahoma has also incurred, and will
incur in the future, damages, costs and expenses as a result of the trespass for which it is entitied
1o 1eceive compensation and reimbursement om the Poultry lntegrator Defendants, jointly and
scverally.

118. Exemplary and punitive damages should a!so be awarded based on the Pouliry
Integrator Defendants’ reckless and imtentional indifference and harm 1o the State of Oklahoma’s
properly interests in the IRW, including the biota, lands, waicrs and sediments therein, as well es
thelr reckless and intentional disregard of the public’s heajth and safery in the IRW, including the
tands, waters and sediments therein.

119.  The State of Oklahoma s further entitled to rezsonable attomevs’ fees, court costs

and interest purseant 10 12 Okla. Stat. § 940,

F. Count 6: Violation of 27A Ckla. Stat. § 2-6-105 & 2 Okla. Stat. § 2-18.1

120, The State of Oklahoma realleges and incorporates berein the {oregoing allegations
of this Complaint, and further alleges s follows:

121, The Poultry Integrator Defendants, by and through their wrongiul poultry waste
disposal praclices, have causced poltution of the waters in the IRW within Oklahoma. Each
instance of this conduct constitutes a violaton of 27A Okla. Stat. § 2-6-105.

122, Additionally, the Poultry Integraior Defendants, by and ihrough their wrongful
pouliry waste disposal practices, have placed or caused (o be placed pouhiry wasie in Jocations
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where 1t s hkely 1o cavse polivtion of the air, tand and waters in the IRW in Oklahora. Each
instance of this conduet also constitutes a violation of 27A Okla. Stat. § 2-5-105.

123, Additionally, the Poultry Integrator Defendants are subject to the jurisdiciion of
the Oklahoma Department of Agriculture, Food, and Forestry pursuant to the Oklahoma
Environmental Quality Aci and, by and through their wrongiful poultry wasie disposal practices,
have caused pollution of the land and waters within the IRW in Oklahoma. Each instance of this
conducl constitutes a violation of 2 Okla. Stat. § 2-18.1.

124, Pursuant 10 27A Okla Stal. § 2-3-504 and 2 Okla. Stat § 2-16, the Staie of
Oklahoma is entitled 10 an assessment of civil penalties against the Pouliry Integrator Defendaints
for cach respective violation together with attomey fees and costs associated with the collection
of such civil penalties, ipjunctive relief against the Poultry Integrator Defendants compelling
comphance with 27A Okla. Stal. § 2-6-105 and 2 Okla. Stat. § 2-18.1, respectively, and all such

ather rehef as may be provided {or under the law,

G. Count 7: Viclation of 2 Okla. StaL § 10-9.7 and Oklaboma
Administrative Code § 35:17-5-%

125, The State of Oklahoma realleges and incorporales herein the foregoing allegations
of thts Complaint, and further alleges as follows:

126.  The Poultry Integrator Defendants’ wrongful poultry waste disposal practices, by
and through those practices that occarred in Oklahoma, have caused the runofl of poultry waste
into the waters in the IRW within Oklahema, contamination of the waters of the IRW within
OkJahoma, and the creation of an environmental or public health hazard within Oklzhoma. Each

instance of ihis conduct constituies a violation of the Animal Wasie Management Plan eriteria
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sel forih in the Oklahoms Regstered Pouliry Feading Operanons Act, 2 Okla Stat §10-9.7, and
aof the Oklahoma Adminsstrative Code, § 35:17-5-5.

127.  Additionally, the Poultry Integrator Defendants, by and through their pouliry
wiste disposal practices that occwred in Oklahoma, have caused discharges or runoffs of
releases of signmficant pollutants to the waters 1n the IRW in Oklahoma, contamination of ithe
walers of the IRW within Oklahoma, and the creation of an environmental or public health
hazard within Oklahoma. Each instance of this conduct also constitutes a violation of ihe
Anmal Waste Management Plan critena set forth in the Oklahoma Registered Pouluy Feeding
Cperations Act, 2 Okla. Stat. § 10-9.7, and of ihe Oklahoma Administrative Code, § 35:37-5-5.

128.  Pursuant 1o 2 Okla Stat. § 10-9.11, the State of Oklahoma is entitied t0 an
assessment of civil penaltiss zgainst the Poultry Integrator Defendants for cach violation
together with antorney fees and costs a2ssociated with the collection of such givil penalties,
injunctive relief 2gainst the Poultry Imegrator Defendants compeliing compliance with the
Animal Waste Management Plan criena set forth in the Oklahoma Registered Poukry Feeding
COperasions Act, 2 Okla. Stat. § 10-9.7, and with the Oklahoma Admisnistrative Code, § 35:17-5-
5, and all such other relief as may be provided for under the Jaw.,

H. Count 8: Violation of QOklahoma Administrative Code, § 35:17-3-
14

129, The Staie of Oklahoma rezlleges and incorporales herein the foregoing allegations
of this Complaim, and further alleges as foilows:

130.  The Poultry Integrztor Defendants’ wrongful poultry waste disposal practices, by
and through those practices that occurted 1n Oklahoma, have cavsed the renofT of powltry waste

resulting in a discharge 10 the surface and ground waters of the IRW within Oklahoma. Each
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insiance of tis conduct, 1o the exient the poultry waeste dispeszl practice occurrad on land cwned
ot lezsed by the owner of a poultyy growing operation subject to Oklzhoma Coneentrated Animal
Feeding Operation Act, 2 Okla. Stat. § 9-200, er. seq., conshnies a violation of the Animal
Waste Manzgement Plan criteria set forth in the Oklahoma Administative Code, § 35:17-3-14.

131, Pussuant to 2 Okla. Stat. § 9-212, the State of Oklahoma is entitled 1o an
assessmenl of civil penalties against the Poultry Integrator Defendants for each violation
together with attorney fees and costs associated with the collection of such civil penalties,
injunctive relief against the Poultry Integrator Defendants compelling compliance with the
Animal Waste Management Plan coteria set forth in the Oklahoma Adminisizative Code,
§35:17-3-14, and all such other relief as may be provided for under the law.

1 Count 9: Unjust Enrichment/ Restitution / Disgorgement

132.  The State of Oklahoma realicges and incorporatss herein the foregoing aliegations
of this Complaint, and further alleges as jollows:

133, The Poultry Imegrator Defendants bave engaged in waproper pouliry waste
dispesal practices, as described above.

134. By engaging in these improper poultry wesie disposal practices, the Poultry
Integretor Defendants have avoided the costs of properly managing 2nd dispesing of their
pouliry waste -- not only 10 their enormous economic benefit and adventage, but also at great
cost 10 the lands and waters comprising the IRW and at the expense of, and in violation of, the

State of Oklahoma's nghts,

135,  In faimess and equity, these are cos's that should have been borne by the Poulry

Integizior Delendants.

a2
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134.  The Saie of Oklahoima hes thereby conferred 3 beneiit upon the Poultry

Integrator Defendants.

137, This benefit has not been volumianly conferred upon the Poultry Integrator

Defendants by the State of Oklahoma.

138, The Poultry Integrator Defendants have Imowingly retained this benchit and have,
therefore, been unjustly ennched.

139.  There exists no other remedy at law that can adequately compensate the Staic of
Oklahoma for the entirety of the loss and damages it has sufTered as a result of the Poultry
Integrator Defendants’ improper poultry waste disposal practices and pollution of the IR W,
including the lands, waters and sediments theiein, and therefore the State of Oklahoma is entitied
10 restitution from the Poultry Integraior Defendants, Further, the State of Oklahoma is entitled
10 disgorgement of all gains the Poultry Inicgraior Defendants realized in consequence of their
wiongdoing.

Vi. PRAYER FOR RELIEF

Wherefore, the State of Oklahoma and, where applicabie, the Okiahoma Secretary of the
Environment respectfully request that thrs Court enter judgment against the Poultry Integrator
Dcfendants, jointly and severaily, on each of the claims alleged above and award the following
rehef:

1. Al past monetary damages suliered by and all costs and expenses tncurred by the
State of Oklahoma as a resull of and in connection with the Poulry Integrator Defendants’ past

wiongful conduct;

2 A declaration that the Poultry Inierrator Defendants are Lable for all future

monetary dameges suflfered by and 21l costs z2nd expenses incurred by the State of Oklahoma 25 a
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result of and in connection with the continuing efiects of the Poultry Integretor Defendants’ pas
wrongful conduct;

3. A permanent Injunction fequining cach and ali of the Poultry Integrator
Defendants to immediately zbaie their pollution—causing conduct in the IRW, 1o remediate the
IRW, including ihe lands, waters and sediments therein, 10 take all such actions 2 may be
necessary 1o abate the imminent and substantial endangernent to the health and the environment,
and 1o pay all costs associated with assessing and quanhfying the amount of remediation and
natural resource damages as weil as the amount of natural resource damapes itself;

4, Restitution in an amount suiTicient 1o make the Staie of Oklahoma whole for the
loss and damages it has suffered on account of the Poultry Integrator Defendants' improper
poultry waste disposal practices and pollution of the [IRW, including the lands, waters and
sediments therein, as well as disgorgement of all gains the Poultry Integrator Defendants realized

in consequence of therr wrongdoing;

(¥4

Punitive and exemplary damages, to the maximum exiem allowable under the

law;
6. Statutory penalties, 1o the maximum extent allowable under the Jaw;
7. Prejudgment interest;
8 All attorneys fees and costs of suil (including but not limited to coun costs, expert

and consuliant costs, and litigabion and snvestigalive expenses); and

9. All such otber and further relief as is just and appropriate.
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Vil. JURY DEMAND
The State of Qklahoma requests a trial by jury on all issues so miable.

Respectfully subminted,

/, Mq’%WL

W.A. Drew Edmondson (OBA #2628)
Attorney General

State of Oklahoma

23500 North Lincoln Boulevard

Suite 112

Oklahoma City, OK 73105

(405) 521-4396

{405) 521-0659 (FAX)

€. Miles Tolbent

Secretary of the Epvironment
State of Oklehoma

3800 North Classen
{klahoma City, OK 73118
{405) 530-8800

{405) 530-8990 (FAX)

DATED: June 13, 2005
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